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TO THE RIGHT HONOURABLE 


EDWARD LORD ELLENBOROUGH, 

Lord Chief Justice, &c. &c. &c. 


My Lord, 

' 4 ' 

J HAVE taken the liberty to dedfcate this 
Edition of the Law of Marine Infurances 
to your Lor<ilfliip ; for to whom could a 
Work of this nature be with fb much pro- 
priety addrefled : — a Work intended - to 
elucidate a fubjeft, with which you were 
fo peculiarly converfant while at the bar, 
and which has received fuch clear and 
powerful illufFration from the decilions 
of your Lordfhip, lince you have prelided 
ID the higheft Court of Judicature in the 
kingdom ? 
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DEDICATION. 


The permiffion which your Lordfliip has 
granted upon the prefent occafion has af- 
forded me this public opportunity of ex- 
prefling with how' much refpe£t and grati- 
tude I am, 

My Lord, 

Your Lordfliip’s very '^ithful 
And obliged humble Sen^ant, 

J.A. PARK. 

LiKCOtK^s-lNN Fields, 

JunCi 1809 . 



ADVERTISEMENT 


TO THIS 

SIXTH EDITION, 

T he following Wcurk having been out of print 
for a confiderable time, .mor^ than feven 
years having elapfed lince the publication of the 
fifth, 1 have been much folicited to fend forth a 
new Edition.' The numerous avocations, in 
which I am at prefent engaged, would have made 
me fhrink from fo laborious a talk ; but relpeft 
for a^profefTion, to which I have fo many reafons 
to be attached, and which I fb highly efteem, 
has induced me to overcome every difficulty. The 
labour of fueh an undertaking has been greatly 
enhanced by the new and unprecedented circum- 
ftances wliich have occured in Europe during that 
period, and which have called for a variety of 
decifions in our Courts,' unknown before in the 
Law of Infurances. Thofe decifions I have en- 
deavoured faithfully to incorporate in the follow-- 
ing Work, as well as I could, under the feveral 
titles to which they refpeftively and peculiarly 
belong. But fince \jOi^Ellenborough has prelided 
in the Court of King’s Bench, his judgments have 
become of fo much importance, and his Lord- 

A 3 Ihip 



ADVERTISEMENT. 

fliip and . the other learned Judges have difcufled 
the various topics that have occurred before 
them, with fo much accuracy, and with fo eameft 
a delire to bring them within the principles already 
eftablilhed, that I have feldom found myfelf at 
liberty to abridge, -left -I Ihould dellroy the lu- 
minous mode, in which the argument has by th^ 
been placed. The conlequence ’ has been, that I 
found it quite impoflible fo continue the former 
paging, even with the alliltance of letters added 
to the numerals, without deftroying at once almoR 
all j^offibility of reference. I have therefore paged 
this Edition in the ufual manner : and it is of the 
lefs conlequence becaule the new matter could not 
be found in any former Edition : and as this is 
probably the laft time that I Iball have to Iblicit, 
in my own perfon, ’profelfional or public atten- 
tion to a Work, which has hitlicrto met with lb 
great a portion of their efteem, I have been de- 
li rous to render this Edition as perfeflas pollible. 
—^Several cafes having been decided lince they 
could be inferted in the places to which they re- 
fpeftively belonged, they have been inlerted by 
of Addenda to the prefent Edition. 

J. A. PARK. 

LiVscoln^s-Inn Fields. 

June i'U 09 « 



PREFACE 


TO 

THE FIRST EDITION. 

a man prefumes tofoUcit publick notice for 
any work of a literary nature, the world have a 
right to know the motives, that induced him to write, 
and upon what foundation Jie builds his claim to their 
attention. Notwithftanding the number of cafes, which 
have of late years been determined in the Englijh courts 
of jultice upon the law of infurance, and the uniformity 
of principle, which pervades them all ; yetrhe dodrine 
of infurances is not fully known and underllood. This 
in fome meafure happens from the decifions upon the 
fubjed being fcattered in the various books of reports, 
according to the order of time in which they were 
determined; and the connexion of which, from the 
nature of thofe publications, cannot be preferved. As 
many perfons cannot fpare time, and few will take the 
trouble, to colled the cafes into one point of view; 
and as all cafes of infurance mull neceifarily be attended 
with a number of fads, it is not to be wondered at, if 
from a curfory, inattentive, and unconneded perufal of 
them in a chronological order, a great part of the 
world Ihould remain unacquainted with the true prin- 
ciples of infurance law. No book that I have met 
with in the Englijii language*, has ever yet attempted 
to form this branch of jurifprudence into a fyftematick 
arrangement, or to reduce the cafes to any fixed or 
fettled principles. 


* Originally written in 1786. 
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VUl 


CoDviaced of the utility ,of fuch a work, I thought 
I could not employ my time more advantageoufly to 
my profeflion. or myfelf j nor better exprefs that refpeft 
which I, in common with every lawyer, feel for the 
' venerable magifirate (a), to whom this work is in- 
fcribed, and for the other learned judges, who have 
affilled in erefting this fabrick, than by extrafting all 
the cafes upon this fubjeft from the mafs of other learn- 
ing,. with which they lie buried in the reporters ; and 
thereby endeavouring to prove to the virorld that th^ 
dodrine of infuraiice now forms a l)’ftcm as complete 
in every refpeft as any other branch of the Englijh law. 
Could ;my other incitement have been requifite, the 
opinion .of Mr. Juftice'5/<7r^e«f would h«ive had con- 
iidemble weight. “ The learning relating to marine 
« infurtmces,” fays that elegant commentator (i), “ has 
“ of late years been greatly improved by a feries of 
“ judicial decifions, which have now ellabliflied the 
« law in fuch a variety of cafes, that (if well and judi- 
cioufly colle^ed).^hey would form a very complete 
title in a code of comi^^cial Jurilprudence.’* Urged 
by thefe motives, I was mduced to undertake this work, 
which is now prefented to the world. 

No fubjefl: can be properly underftood, unlefs the 
materials be methodically arranged; and therefore the 
objed I had in view was to fix upon certain heads, 
which would be fufiicient to comprehend all the law 
upon infurances. For this part of the work 1 alone am 
accountable, the defign being entirety my own. It may 
•however, in fome degree abate the feverity of cenfure 

(a) The late WilRam Earl Mamfuli, to whom the firft and fccond 
tditiona of. this work were dedicated. 

2 Slatlfi. Com. 490. 
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to recoiled^ that in the arrangement of the fubjeft t 
had no example to follow, no guide to direft me; and 
1 was left entirely to the impulfe of my own judgment. 
But tp oiable the profeEion to judge of the nature of 
my plan, I will Rate the reafonsf that influenced me in 
the mode I have adopted. 

As the policy is the fotmdadon, upon which the 
whole contra^ depends, I have begun with that, and 
endeavoured to fliew its nature and its various kinds ; 
and I have alfo pomted out the requifites which a policy 
muR contain, their reafon and origin, as they are to 
be collected from decided cafes, or the ufage of mer> 
chants. When we have afcertained the nature of a 
policy, the next objeft is to difcover by what* general 
rules courts of juRice have guided themfelves in their 
conf^uftion of this fpecies of contract. It is then ne* 
ceflary to defcend to a more particular view of the 
fubjed, and to Rx with accuracy and precifion thofe 
accidents, which fhall be deemed loifes within certain 
words ufed in the policy. Thus loifes by perils of the 
fea, by capture, by detention, and by barratry, will be 
a material ground of confideration. When a lofs hap* 
pens, it muR either be a partial, or a total lofs ; and 
hence it becomes neceflary to afcertain in what inRances 
a lofs fliall only be deemed partial, in what cafes it fhall 
be confidered as total ; and how the amount of a partial 
lols is to be fettled : hence alfo arifes the doArine of 
average, falvage, and abandonment. Thefe points there- 
fore will be the next objed of attention. 

Having confidered the various inRances- in which 
the underwriter will be liable upon his policy, either for 
a part, or for the whole amount, of his fubfcription ; 
we feem to be naturally led to the confideration of thofe 

9 cafei 
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cafes in which the underwriter is releafed from his 
refponfibility. This may happen in feveral ways ; For 
fometimes the policy is void. from the beginning, on 
account of fraud ; of the fhip not being feawqrthy ; or 
of the voyage infured b*eing prohibited. There are alfo 
cafes, in which the infurer is difcharged, becaufe the 
infured has fiuled in the performance of thofe condiuons, 
which he had undertaken to fulfil } fuch as the non<com< 
pliance with warranties ; and deviating from the voyage 
infured : Thefe and many other points of the feme na> 
tore occupy feveral chapters. 

When the underwriter has never run any rifk, it would 
be unconfcionable that he fhould retain the premiumi^ 
Therefore after confidering thofe inftances, in which thi$ 
is the cafe, it is natural next to afcertain in what cafes 
the underwriter Ihould retain, and in what cafes he fhould 
return the premium. , 

It would be in v^ to tell a man, that he was entitled 
to the ailiilance of the law, and that his cafe was equi^ 
table and right, without pointing out ,in what forums 
and by what mode of proceeding he fhould feek a re> 
medy. I have endeavoured to point out the proper 
tribunal, to which a perfon injured is to apply; the 
.mode of proceeding, which he is to adopt ; and the 
nature of the evidence he mull: adduce to fubflantiate his 
claim, with refpefr to this contra^ ; After the difcuflion 
of marine infurances, I have added three chapters upon 
fubjeds, which, though they do not form a part of the 
plan, are fo materially connefred with it in the rules and 
principles of decifion, that it feemed to me the work 
would be defe^ve without them: Thefe are, bottomiy 
>and refpondentia ; infurances upon lives ; and infuiances 
againil fire. 

When 
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When I planned this work, 1 intended to prefix an 
introdu^on, containing a Ihort, hiftorical account of 
the rife and progrefs of infurances in this country only. 
But upon the fuggeftion of one, to whole opinion I 
bow with deference, and whofe judgment will always 
command obedience ; I was induced to enlarge my d^ 
fign. The reader will now find a Ihort account of fuch 
of the undent maridme dates, as have promulgated any 
fyftem of naval jurifprudence ; and alfo, of the progrefs 
of marine law among the various dates of Europe. I 
have endeavoured to trace the origin of infurance to itg 
fource ; to point out thofe countries in which it has flou* 
rifhed, and the progrefs and improvement of it in our 
' dVm. Such is the arrangement, which I have adopted, 
and on the propriety of which, the world and the pro- 
fedion are to decide. 

As to the mode of treating the fubjefk, it will be 
proper to obferve that, at the head of each chapter, I 
have dated the principles, upon which the cafes on that 
point depend ; and then have quoted the cafes themfelves 
to fhew, that they are agreeable and confonant to the ’ 
principles advanced. If there are any cafes, which feem 
to differ from the others, I endeavour to prove, either 
that they depend upon different principles, or that there 
are circumd^ces in them, which make them exceptions 
to the general rules. In quoting cafes, I have been 
careful minutely to date all the drcumdances, and alfo 
the opinion of the Court without any alteration, or com- 
ments of my own j convinced that the utility of a 
work of this kind conlids in the true and accurate ac- 
count of what the law is, not in idle Ijpeculadons of a 
private man, as to what tbe law ought to be. Beddes, 
one main purpofe of fuCh a compodtion is, to fave the 
profeffora of the law the trouble of turning over vad 
14 volumes 
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volumes of reports, by collefting into one book, all the 
.cafes upon a particular fubjeft. 

But unlefs the cafes are fully and faithfully reported, 
recourfe muft ftill be had to the original reporters, and 
■the end of fuch a compilation is defeated. At the fame 
time it ought to be obferved, that fometimes, though not 
very often, feveral different points- arife in one caufe; 
and then, in order to preferve the fyffem complete, it 
is neceffary to feparate them, and to adign to each its 
proper place. But ftill the opinion of the court is given 
fully on each of the points ; and a reference is made 
from one part of the cafe to the other. 

I had it in contemplation to have had a diftind chap* 
ter for the confideration of the law relative to this fpecies 
of contrafi: in other countries of Europe. But upon 
reilefling that infurances aire founded upon the great 
principles of natural juftice, rather than upon any muni- 
cipal regulations; and that confequently the law muft 
be nearly the fame in all countries, I relinquiflied the idea. 
Befides, I have throughout the work, .whieh feemed to 
be a better plan, taken notice in what refpeds the pofi- 
tive inftitutions of other maritime ftates agree or difagree 
with thofe of our own : A plan, which feryes to illxiftrate 
and confirm the Englijli fyftem. , 

It remains to fpeak of the materials I have ufed. 
Confcious that the v^ue of a law book depends npon 
the purity and excellence of the iburCes, from which its 
^contents are taken, I have never advanced any pofition, 
without referring to the book in which it was found ; un. 
left nt be upon fome hrifettled point, where 1 have 
fta^ the arguments that may be adduced on both tides, 
'^ii^lefc it to the r^er to form his own condufions. In 
; , . my 
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my refearches upon this occalion, I have cbiifulted every 
foreign author that I could poffibly obtun; and hwe 
made as much ufe of thdr labours, as the nature of the 
plan tvould admit. ^ ‘ 

With refpefl to the decilions of the En^lijb courts of 
juftice, I believe 1 have not omitted a lingle cafe, that 
ever has appeared iii print upon the fubje£t : Behdes 
which, this colledtion cbnhdns a great number of manu- 
fcript cafes, of which fome have been determined at 
Ni^ Pritu only, and many have been the fubjed of deli- 
beration in court upon cafes rdferved, or upon motions 
for new trials. For the latter, "I myfelf am chiefly re- 
fponlible, and upon fome future occafion, I ihall be 
happy to correft any errors,’ which they may contain, 
as moft of them were taken while 1 was a ftudent, 
merely for my private ufe, without any view to future 
publication. I have, however, by comparing them 
with fueh notes as I could obtam, done every thing in 
my power fo render them worthy of the attention of the 
profeflibn: As' to the Pn'uf' notes, lam indebted 

for them to the very liberal and generous communications 
of myyc^g profcflional friends; and to fome alfo of 
thofe, who are in the firft rank at the bar. Indeed, to 
name any one would be an injuftice to the reft; and 
therefore, I muft beg they will accept my general ac- 
knowledgments. I ihould, however, be undeferving of 
that attentiqn land, a&ftance with which I have been 
honoured, were 1 to mpit this, opportunity of returning 
my fmcere and grateful tlumks to Mr. Ju^ice BuHetf 
whofe abilities are only equalled by his eaflnels of accels, 
bis ready and liberal, ^mmunication of that knowledge, 
which is the natural refult of fuch talents, and fuch un- 
wemied application toftudy. The many valuable hints 
I have received from that learned judge, will no doi4>t 
contribute much to the utility of this w'ork. 
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To thofe who are much engaged in the labours of tha 
profeilion, a full and complete table of the principal 
matters is of the utmoft confequence. I have ufed my 
endeavoum to render this part of ihe ^rk .as ul^l as 
poiHble, by Rating eacli point under all the heads, that 
will naturally be reforted to for the folution of any 
doubt. 

* 

Having thus explained the nature of my arrangement^ 
the mode which I have adopted in the difcuilioB of each 
chapter and the fources from which my information is 
derived, I prefent this volume to the public. The udlity 
and neceflity of fuch a work are univerfally acknow» 
ledged ; the attempt is therefore deferring of fome praife, 
and for the defeats in the execution I throw myfelf upon 
the candour of my profeiGon. The fubjed was noble, 
and required greater talents than mine to treat it as it 
deferred ; but if I fliall have at all done juftice to the 
great abilities of thofe • didinguiihed charaders, whofe 
names appear in every page, I ihall in fome meafure 
have attained the objed of my wilhes, and ihall have the 
pleafure of rede^dng, that the tune I fpent |n the com- 
pofition of this workf has been at leaft productive of 
much perfonal fatisfadion and improvement, 

J}eeemhtr, 1786 , 
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we confider the wonderful eflefts whicfi 
commerce has produced on the manners of men, 
when we obferve that it tends to wear off thofe pre- 
judices which give birjh to diflenfions and animofities, 
that it unites mankind by the ftrongeft of all ties, the 
delire of fupplying mutual wants ; and that it difpofes 
them' to peace and concolrd, by ellablilhing in every 
community an order of men, whofe intereft it is to pre- 
ferve publfe tranquillity ; we are led to thiiik that the hif- 
tory and progrefs of it would not only be amuliiig, but 
highly important and inftruftive to the inhabitants of 
every civilized fociety. Such a work would be in fact 
the hiftory of the intercourfe and conununication of 
mankind, and mull neceflarily abound jn events the 
molt interefting to every focial being, but particularly 
fo to the peo^e of this country, whofe great impor- 
tance in the eyes of Europe originated in commerce, 
and will endure no longer than whilft the fame atten- 
tion continues to be paid to her commercial interefts. 
In a diflertation upon commerce, Infurances form a 
very diftinguilhed part, and therefore it cannot but be 
agreeable to the fcholar as well as to the lawyer, to 
trace this branch of commercial law to its fource, and 
to pve fome account of thofe various nations, which 
have been rendered femous by the extent of fhdr com- 
merce, and by the excellency of their maritime regu- 
lations. Indeed, in tracing' the origin of Infuranc^ ah 
account of the maritime ftates that* have exilled in the 
world, necefifarily forms a part of the enquiiy. 


Infurance 
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Infurance then is a contract by which the infurer un>* 
dertakes, in confideration of a premium equivalent to 
the hazard run, to indemnify the perfon infured againft 
certain perils or lolTes, or againft fome particular event. 
When infurance in genial is fpoken of by profeflional 
tnen, it is underftood to fignify marine infurances. It 
is in this light we are at prefent to conftder it ; and firom 
the preceding definition it appears to be a contrad of 
indemnity againft thofe perils, to which fhips or goods 
are expofed in the courfe of their voyage from one 
place to another. The utility of this fpecies of con- 
trad in a commercial country is obvious, and has been 
taken notice of by very diftinguifhed writers upon 
commercial affairs. Infurances give great fecurity to 
the fortunes of private people, and by dividing amongft 
many that lofs, which would ruin an individual, make it 
, &I1 light and eafy upon the whole fociety. This feemity 
tends greatly to the advancement of trade and naviga- 
tion, becaufe the rifk of tranfporting and exporting 
being diminifhed, men will more eafily be induced to 
engage in an extenfive trade, to aflift in important un- 
dertakings, and to' join in hazardous epterprifes ; fince 
a feilure in the objed will not be attended with thofe 
dreadful confequences to them and their families, 
which muft be the cafe in a country where infurances 
are unknown. . But it is not individuals only that de- 
rive advantages from the increafe of commerce, the 
'general welfru'e of the public is alfo promoted. It is 
an obfervation juftified by experience, that as foon as 
the commercial fpirit begins to acquire vigour, and 
to gain the afeendant in any fociet)', we immediately 
difeover a new genius m its policy, its alliances, its 
wars and n^otiations. No nation that cultivated 
foreign commerce, ever failed to make a diftinguifhed 
figure on the theatre of the world, as the hiftory of the 
ancients- fuffidently proves} and dn •proportion as com- 
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Itterce made its way into the various Rates of Eunpe, 
they turned their attention to thofe obje£b, and aflumed 
thofe manners, which diftinguiih polifhed nations, and 
which lead to political confequence and eminence 
amongft the neighbouring powers (a). 

The origin of infurance, like that of many other 
cuftoms, which depend rather upon traditional than 
written evidence, and for the honour of inventing and 
introducing which rival nations contend, has occafioned 
much doubt among the writers upon mercantile daw. 
Indeed it is involved in fo much oblburity that, after all 
the refearches which have been made on the prefent 
occaiion, any very fatisfaftory folution of this doubt 
cannot be promifed. One truth however is clear, that, 
wherever foreign commerce was introduced, infurance 
muR have foon followed as a necellary attendant, it 
being impoflible to carry on any very extenfive trade 
without it, efpecially in time of war. Some of thefe 
writers have afcribed the origin of this contradt to 
Claudius Ctefar the fifth Roman emperor, on account of 
a paflage to b^ found in Suetonius. Other refpedfable 
authorities have given the honour of it to the Rhodians^ 
thus laying a foundation for the idea entertained by 
many, that the law of infurance had obtained a place 
in moR of the ancient codes of jurifprudence. As the 
confideration of this qucRion will be attended with 
pleafure, it will tend muph to the complete inveRiga* 
tion of it, to confider the Rate of commerce amongR 
the moR diRinguiflied of the ancient nations, from 
whence it will appear, .that infurances were in thofe 
days wholly unknown; or, if they were known, that 
the fmalleR proofs of the exiRence of fuch a cuRem 
have not come down to the prefoit times. 

(d) Vide Robcttlbn’s View of the Tragreli of Society in Rorapo. 
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The Rhodians claim the firft place in this enquiry ; 
for although there is undoubted teftimdny, that nations 
of much greater antiquity than the people of Rhodes («), 
cultivated commerce^ and carried it oh to a confider- 
able extent, yet there does not appear to be the fmallelt 
ground for entertaining an opinion that any of thefe 
naval powers had eitablilhed amongft themfelves, 
much lefs communicated to mankind in general, any 
code or fyftem of marine law. Rhodes obtained the 
fovereignty of the fea, about 916 years before the 
Chrijlian Jlra, which was almoft two hundred years 
before the building of Rome. The fituation and fer« 
tility of this iliand were jieculiarly favourable for the 
purpofes of* navigation, for it lies in the Mediterranean 
fea, a few leagues from the continent of Leffcr Afta ; 
and its wealth and fertility have always been celebrated 
by the poets atid hiftorians of antiquity. From thefe 
circumftances, joined to the activity ;ui8 induflry of 
the people, it long maintained that fupenority which it 
had acquired ; its inhabitants wore rich, its alliance was 
courted, though, from princijdos of policy, it generally 
obfei'ved a uriti; neutrality. Notwithltaliding this pa- 
cific difpofition, which commerce naturally infpires, the 
Rhodlaks at laft became an objeft of jealoufy, and were 
moftfuiioufly attacked and bcficgcd by various foreign 
powers. But in all tiicir wai's ihcy difeovered their 
great Ihvngth and fuperiority by fea, and condudted. 
their enterprifes with fo much activity and fkill, as to 
attract the admiration of their enemies, and the ap- 
plaufc of thofe hiftorians who have g*iven an account 
of the wars in which they were engaged. In the Punick 

(^3) Eufebiiis, in his account of the maritime flates, mentions three 
anterior to the Rhodians ; namely, the Cretans, the Lydians, and 
the Thracians ; the hrft of whom flourifhed about five hundred years 
before tlie Rhodians, tiie next two hundred, and the laft, about eighty 
‘ years. Eufeb. ChronicQn.ht)* 2. 
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wars, the Romans found the benefit of their alliance, 
by the very eflenllal fervice which they performed, in 
attacking the naval armaments of the Carthaginians. 

Wealth naturally produces luxury, which gradually 
enervates the powers of a ftale. This was the cafe 
with the Rhodians ; for after maintaining their political 
importance from the time already mentioned till the ter- 
mination almoft of the Roman republic, they vifibly 
began to decline in wealth and power. Cicero^ in lus 
fpeech on the Maiiilian law, oblerves, that they were 
a people, whofe naval power and difeipiine remained 
even to the time of his memory; and Ckero expired 
with the republic. 

From this fliort hiflory it appears, thxit the Rhodians 
were very famous for their naval power and llrcngth : 
but however refpeftable they might be on that account, 
they were much more illuftrious, and obtained a much 
higher praife among the nations of antiejuity, for being 
the firfl Icgiflators of the fea, and for promulgating a 
fyftem of marine jurifprudence, to which even the 
Romans themfelves paid the great eft deference and re- 
fpeft, and which they adopted as the guide of their 
conduft in naval afl'airs. Thefc excellent laws not only 
ferved as a rule of conducb to the ancient maritime 
ftates ; but, as will appear from an attentive compa- 
rifon of them, have been the bafis of all modern regu- 
lations refpedting navigation and commerce. The 
time at which tfiefe laws were compiled is not precifely 
afeertained : but we may rcafoiiably fuppofe, it was 
about the period when the Rhodians firft obtained the 
fovereignty of the fca, which was about 916 years be- 
fore the aera of Chriftianity. Selden fays, that the 
Rhodians maintained the fovereignty of the feas 23 
years; and that their laws were compiled in the days 
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of Jehofaphaty king of Judah. This opinion agrees 
exadly with the preceding calculation; for this king 
began his reign about 914 years before the birth of 
Chrijl, Notwithftanding this, it will always remain a 
doubtful point, when they were compiled ; nor perhaps 
is it very material that it fhould be accurately afcer- 
tained. It is of more confequence to know when they 
were adopted by the Romans ; but that is alfo a faft 
involved in fome obfcurity. We meet with no traces 
of them in the time of the republic ; and from the man- 
ner in which Cicero mentions them in the fpeech laft 
alluded to, he treats of them as laws, which had gained 
the admiration of the world, rather than of fuch as 
then made a part of the Roman code. Selden fays, 
that they obtained a place in the Roman law in the 
reign of Tiberius Claudius^ a conjecture in which he is 
fupported by Peckius, one of the commentators on the 
laws of Rhodesy and by the well known charafter of 
Tiberius himfelf, who difeovered the greateft attention 
to maritime affairs, and gave many fignal inflances of 
his attachment to Rhodes. But although thefe ifland- 
ers were thus famous for their laws, we eannot difeover 
from the fragments that have come down to our times, 
that they had the fmalleft idea of the contraft of infu- 
ranee ; nor is there any tradition to induce us to con- 
jeCUire, that they ever were acquainted with that mode 
of fecuring their property. It is true, that this is not 
a Gonclufive argument ; becaufe, although no fuch con- 
tract is mentioned in the fragments which we have, it 
by no means follows that it did not fonn a part of their 
whole fyfbem, more efpecially as Emerigouy a very cele- 
brated Trench writer, is of opinion, that the real laws 
of the Rhodians have never reached us ; and that the 
fragments which we fee, are certainly apocr)'phal. But 
as thefe laws were adopted by the Romansy it is fair to. 
conjecture, that whether we have the real regulations 
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of Rhndes or not, we fliould have the contract of in# 
furur.ce, if it had been known to them, incorporated 
v/itii the other naval laws in the Imperial code. This 
5£iva is countenanced by the <;ontra£l of bottomry, 
which is to be found in the fragments of the laws of 
Rhodes, and with which the people of that ifland were <■ »•«■«•« p 

. * lib. 

c rrainly acquainted; and in every book of the civil *» «' »• 
Lav. tile contrad de mutico fanorey de ufurd marilimdy ^ 
ahu forms a confiderable part. It is not going too 
far then to prefume, that, as the Romans adopted a con- 
trad fo beneficial to commerce, as that of bottomry, 
they would not have paffed over a contrad, of which 
the influence is (till more extenfively ufeful in the pro- 
mo hon of navigation and trade, if thofe, from whom 
they borrowed their naval laws, had themfelve$ been 
acquainted either with its nature or advantages. 

N 

Having faid thus much of Rhodes and its laws, let us 
turn our attention fltortly to the commerce of the 
Greeks. It is certainly true, that commerce flouriflted 
very much in feveral of the ftatcs of Greece, particularly 
in Corinth and Athens. The former feparated two Monter^ 
feas, was the key of Greece, and a city of the utmoft 
importance ; its trade was extenfive, having a port to **'■ "• 
receive the merchtlndizes of Afta, and another, thofe of 
Italy ; and that there have been but few cities where the- 
works of art were carried to fo high a degree of per- 
fedion. Athens indeed was particularly famous for Ta-.iot’ 
commercial knowledge; for their manufadurcs of all 
dorts were in high repute, and emulation was excited by 
the public rewards and honours which were beftowed 
upon thofe who attained to excellence in any of the 
ufeful arts. The attention of this people to maritime 
affjurs, (for they aimed at the-fovercignty of the fea and 
obtained it,) contributed much to their Ikill in navigar 
tion. The many laws which they left to pofterity, 
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G°nciM with regard to imports and exports, and the contraft 
voK L bargain and fale; the many privileges granted to 

p**^*j» the mercantile part of the ftate; the appointment of 
' roagiftrates, who had the cognizance of controverfies 
that happened between merchants and mariners; the 
attention which they paid to their market, and the 
many officers, concerned in that department, give us ?i 
very favourable idea of their judgment in the true prin- 
ciples of commerce. But notwithftanding this, the 
Atheniatu^ being of a very ambitious difpofition, being 
more attentive to extend their maritime power than to 
enjoy it, and having a government of fuch a call, that 
the public revenues were diftributed among the com, 
inon people to be fquandered at their plcafure (<?), did 
not carry on fo extcnfive a trade as might naturally be 
expected from the number of their feamen, from tlta 
produce of their mines, from their influence over the 
cities of Greece, and from thofe excelLnt laws and in- 
fliitutions, which have been juft enumerated. Their 
Movtfq. trade was almoft entirely confined to Greece and to the 
)!?. ij.s Euxincfcd. From fuch of their law's as w'e have fecn, 
*•7. and irom fuch accounts as we have otitained of their 
naval hiftory, we have not the fmalleft reafoii to fup-. 
pofe, that celebrated people knetv any thing of the con- 
tract of infurance. 

{a) From fvveral of the oratioiis of Demofthoncs it appears, that 
the poor wore entitled to receive from the public lluck, as much 
money as would admit them to the divcrfioiiB of the theatre ; and 
befi 'es this, it was made a capital offence for any one to propofe the 
retkor .tion of the theatrical money to its original ufes. This cuftom 
was at length fo much abiifcd, that, under pretence of theatrical 
pioney, almoft all the public funds were diftributed among the people. 
Hence the Athenians contrafted an averfton for war, and fpent the'r. 
time and money upon public fhews. Of this enormity Demofthenes 
vehemently complains, and inveighs againft it with as much warmth 
at, from the nature of the law juft mentioned, he durft venture t 
do* See the £rft and alfo the third Olynthian, 
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Some notice fhould have been taken before now of Bcaw«,Le« 

... Merc, red, 

the Phecnictans^ an ancient commercial and opulent a* h edit, 
people. Indeed, the height of grandeur to which they *'’*'*^' ^ 
attained is a fufficient proof of the vaft refources of a 
commercial nadon. Many writers, both facred and pro- 
fane, from their florid and magnificent deferiptions, give 
a vaft idea of their wealth and power. I forbore to fpeak 
of them till I fliould have occafion to mention one of 
iheir colonies, that of Carihogc^ which, in opulence and 
the extent of her commerce and naval power, equalled, if 
not furpafled, the parent ftate herfelf. Whether either, 
or both, of thefc maritime powers ever promulgated 
any code of naval law cannot now be afeertained : for 
the former was endrely deftroyed by Alexander the Qoint.Cot. 
Great-, and that it might never be reftored, he re- 
moved its marine and commerce to Alexandria, in 
wliich removal, probably ail its naval regulations might 
be loft. Carthage, on the other hand, having long dif- 
puted with Rome the empire of the world, was at laft 
obliged to yield to her victorious rival, who, even after 
flie gained the vittory, retained fuch an hatred to the 
Cart bagmans, that flic rooted out every veftige of 
their former greatnefs. No time, however, nor the 
hatred of the Romans, can wholly obliterate the amaz- 
ing accounts which have come down to us, of the en- 
terprifing fpirit, and hazardous voyages of the Cartha- 
ginians, almoft exceeding the bounds of credibility. 

Thus much is certain, that they took fuch diftant AnHufon’* 
voyages, and went fo far even without the Mediterranean, r 
both to the Soutf} and North of it, as induced many 
people to fuppofe, that they were acquainted with the 
ufe of the compafs. It is evident, however, that they 
only followed the coafts, Bcfidcs, the ancients might 
fometimes have performed fuch voyages, as would 
make one imagine they had the ufe of the com- 
jpafs ; for jf a jpilot were from land, and during his 

voyage 
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vopge had fuch ferene weather that iir the night he 
could alw^lys fee the polar ftar, and in the day, the 
riling and the fetting Am, he might regulate his courfe 
by them, nearly as wje do now by the compafs. This 
however muft be a fortuitous cafe, and not a regular 
plan of navigation (a). 

From a flight attention to the commercial and mari* 
time hiftory of the Rmam^ it will appear that they were 
as great ftrangers to the contra£t of infurance, as any 
of thofe people, of whom much has been already faid. 
It feems to be univerfally agreed that the Romans were 
never very, confpicuous as a maritime power, con- 
fidered either in a commercial or warlike point of view. 
In the latter cafe they relied chiefly on their land 
forces, who were difciplined to Hand always Arm and 
undaunted ; and till towards the latter age of the re- 
public, when we read of fome wonderful naval exer- 
tions, they do not feem to have pofleflcd any thing of 
a marine eftablilhment. They never were dillinguilhcd 
by a jealoufy for trade, and even when they attacked 
Carthage, they did it as a rival for empire, and not for 
commerce. It is recorded by hillorians, that dll the 
flrft Punick war, upwards of 400 years aAer the build- 

la) What I have faid in the text has been fuppofed by fome not 
to do fufficient juilice to the commercial and enterprifing fpirit of the 
Phoenicians, who are faid to have- vifited Britain about 900 years be- 
fore Chrift *. 1 have already admitted the almoft incredible voyages 
which they performed { but as it is alfo undoubtedly true, that they 
were unacquainted with tho marinei ’s compafs, the honour of dif- 
covering which wras referred for later times, they mufl, in moll cafes, 
have followed the coafts. Ndr does their vifiting Britain militate 
againit this idea ; for by attending to the Ctuatiou of the two places, 
the voyage might have been performed, though no doubt very tc- 
dioully, without once lofing light of land. 

• See Bntliire’t Hilt, of Csinwall, y. a;, simI Hcaiy't HiA. of Crest Briiaia 

bMk I. ch«j>. 6. 
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ing of the city, the Romans were fo entirely ignorant qf 
Hup building, that they took for a model a Carthagi- 
nian galley, which had been accidentally ftranded at Mef- 
Jina. Carthage, it muft be obfenced, was at that tune 
in her zenith of power and greatnefs ; and yet from the 
model of one of her gallies, the Romans were able in 
fixty days from the time the timber was cut down', to 
fit out and man for fea, one hundred gallies, of five 
tiers, and twenty of three tiers of oars. . Such were the 
{hips of the iiunous Carthage. The fpirit of the people 
of Rome was entirely averfe from commerce ; and fully 
jollifies what was faid by a celebrated Roman hillorian, 

** fefe quifque hojiem ferire, tnurum adfcendere, conflict, s.nuft. o. . 
“ dum tale facinus faceret, properabat ; eas divitias, *‘‘‘“*'‘•7* 
“ earn bonam famam, magnamque nobilitatem putabant** 

Thefe exploits were the only glory of a Roman, no 
employment u'as deemed honourable but the plough 
and the fword, and every fpecies of gain was deemed 
difgraceful to thofe of Patncian rank. But it wzs from 
the conflitution of the government, that individuals 
were pofTefTed of this warlike fpirit, fo contrary to that 
which leads to eftiinence in commercial purfuits. The T*yiof, 
call of their civil government was of a military nature ; joi!"**’ 

and for a confiderable time, the civil and military of- 
ficer was the fame perfon ; he dillributed juftice in 
Rome, and commanded their legions in the field, till 
the vaft increale of their empire, and the multiplicity 
of civil bufmefs, occafioned a feparation. The natural 
confequence of this was, that no man who was not of 
the profclfion of his country, was much efteemed at 
Rome ; and accordingly we find that traders and me- 
chanics were incapable of fuccccding to any public 
honours. Nay, fo far was commerce from being en- 
couraged at j^me, that it was deemed prejudicial to 
the llate. Th# Romans, by humanity, terror, triumphs, 
tributes, and taxes, which they impofed on the con- +!<»• 
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quered countries, increared the riches of their city, 
Laws were pafl'cd to prevent the ejfportation of their 
gold ; the reafon of wliich feems to be, that it carried 
away their money aqd brought them nothing in return 
but luxury, the bane of virtue, and deftrudfion of em- 
pire. Could It be expeded, fays Dr. Taylor, that 
a people of foldiers, whole trade was their fword, and 
whofe fword fupplied all the advantages of trade ; who 
brought the treafures of the world into their exchequer, 
■without exporting any thing but their own perlbnal 
bravery j who raifed the public revenues, not by the 
culture of luAy, but by the tributes of provinces j who 
had Rome for their miuifion, ami tlie world for their 
farm ; Ihould have leifurc to fet fomard the articles of 
commerce, or be likely to pay any regard to the clia- 
radlcr of its profelTors ? The terms of dehtmee, upon 
which they lived with all mankind, in confequcuce of 
this martial fpirit, would have prevented all the good 
efiedls of commerce, had Itheir difpofition allowed 
them to purfuc it. That relllefs fpirit, which kept 
their armies on foot, and their fwords in their hands, 
for a fuccellion of centuries, was fatal to fadtorics and 
correfpondence. The world was in arms, and im 
furances and under-writing were but a dead letter. 
Xhis is very nearly a true reprefentation of the cafe, 
for it is certain that not one law was made in favour of 
commerce, in the time of the commonwealth ; on the 
contrary, it was greatly difeouraged as introdudfory of 
luxury, which was fuppofed not to be compatible with 
the feyerity of their manners. It* is alfo no lefs true 
than Angular, that a people who were fo well acquainted 
with the true principles of natural reafon and juftice, 
who applied thofe principles with fo much propriety to 
the various wants and necelllties of hun^ fociety, and 
who had the honour of eftablilhing a^yftem of law, 
which has been adopted as the rule of adtion by the 
6 greateft 
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greateft part of Europe, and which continues to be fo 
even at the prefent day, never attempted to introduce 
any plan of maritime jurifprudence. Nay, this idea is schom- 
carried farther by feme writers, whp declare, and I be- fc'’,',- 
lieve with truth, at leafl we can difeover nothing to the "? 

' ^ o , dun Law*. 

contrary, that the Romans did not even take the pains 
to digeft the materials which they had borrowed ; and 
that whilft they carried evei*y other branch of law to the 
higheft pitch of accuracy and refinement, they were 
content to Hand indebted to one of their own pro- 
vinces both for the form and matter of their mari- 
time code. 

The Romans, it is true, after the firft Punkk war, 
conftantly maintained a fleet ; but long after that time, 
even in the year of the city 563, it w;'.s obftrvcd of 
them, that they were very unfldlful in the art of navi- 
gation. One of their own hiftorians, who flourilhed at I'oiybiit*. 
the time of the fecond Punkk war, and who was tutor 
to the great Scipio, juftly remarks, that at no period did 
they ever make any figure at fea as a commercial power. 

Even when they arrived at their higheft perfeclion in 
naval fkill, their fleets were never employed tor the 
purpofes of trade, in the difeovery of new ftates, or 
eftablifliing commercial iiitcrcourfe with thofe they 
already knew. The greateft extent of their commerce 
was to bring to the market of Rme that corn, which 
they colle&ed in the various granaries of Sicily, Africa, 
and Egypt. Upon all other occafions the bufinel's of 
their fleet was to overawe the conquered, and to tran- 
fport to Rme the fpoils of ruined provinces. In fuch 
a ftate of commerce, it is impoflible that infurances 
-could exHl ; and we have already quoted the opinion r»jhr, 
of a refpefbble author to fhew that they were un- 
known. f 
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There are feveral reafons applicable to all the aa* 
dent maritime powers, which feem to prove to demon* 
ftration, that infurances were not in ufe. We have feen, 
that infurances are only introduced where commerce is 
widely extended. The commerce of the ancients, 
compared with modem times, could not be very con- 
fiderable, as it was chiefly confined within the Mediter- 
ranean^ Egean^ and Euxine feas ; to which they were 
compelled more' from necelfity than inclination. Car- 
thage in all her glory had not arrived at any great de- 
gree of perfedion' in the art of ihip building. VelTels 
of the bell conftrudion at that time could only be na- 
vigated with oars, or when they had a fair wind on a 
fmooth fea : they might be built of green timber ; and 
in cafe of a ftonn, could run alhore under any cover, 
or upon any beach that was free from rocks : in Ihort, 
they were merely gallies, and were managed with the 
greater difiiculty on account of the polition of the fails, 
and the mode of rigging praflifed in thofe days. This 
could not fail of proving a confiderable obllacle to the 
extenfion of commerce. . But when we confider, in ad- 
dition to the bad conltrudion of their (hips, that the 
ancients were utterly ignorant of that unerring guide, 
the mariner’s compafs, (the honour of inventing which 
was referved for more modern times,) by reafon of which 
they durft not venture out of fight of land, for fear of 
being overtaken by tempefts, and being left at large 
in the boundlefs ocean, their commerce could not have 
been great ; although we are even led to admire 
the pregrefs which they jnade iff commercial afiairs. 
It is true, that many diftant naval expeditions were 
made under all thefe difadvantages, which often proved 
fetal to the adventurers (a). Thefe expeditions, how- 

(fl) Huet, bifliop of Avranches, in his very inftniftive and en* 
tertain'ng treatife on the commerce and navigation oi the ancients ^ 
has with infinite labour and accuracy collefled the moil remark- 
able f9;ds on this head. Ch. 8. 
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ever, could add little or nothing to thdr maritime or 
geographical Ikill, in which the ancients were certainly 
very deficient, on account of the neceffity they were 
always under of coaiting the Ihores^ for want of a better 
guide ; and indeed, the fiiores were the only compals. 
Thefe obfervations are not intended to detrad from 
that merit, which has been already allowed to the an- 
cients for their naval exertions ; becaufe they are founded 
merely on a comparifon of thdr powers and knowledge 
in thofe arts with improvements of the modems, and 
are adduced to (hew that, under fuch difadvantages and 
obftacles to the cxtenfion of their trade and commerce, 
it was impofiible that infurances could be at all known 
to the ancient world. 

M. Emerigon agrees, that the contrail of infurance, 
as it is underftood at this day, was not in ufe amongft 
the Romans ; but he thinks he difcovers fome traces of 
it in the hiftory of that people. The firft inftance 
given by this learned writer is this, that about the time 
of the fecond Punick war, thofe who had undertaken to 
fupply the troops in Spain with provifions and military 
(lores, made it a previous condition that the republic 
fhould be at the hazard of exporting them, according 
to the words of L/vy, “ Ut qua in naves impofuiffentf ab 
“ hojiiim^ tmpejlatifve viy publico periculo effent** But 
with all deference to fo great a name, this feems to bear 
no refemblance to the contraft of infurance ; for it is 
nothing more than every well regulated (late is bound 
to do by the ties of “natural juftice. It is equitable and 
right, that thofe, who in times of public danger ap- 
propriate their private wealth to the advancement of 
the* public fervice, (hould be reimburfed from the 
purfe of the (late for the private Ioffes they may fufiain. 
This indeed is the rule of conduB: between man and 
man : for when one man nurchafes goods of another to 
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be fent abroad, was it ever fuppofed that the feller \»ra9 
to run the rilk of the voyage : or that if the goods 
periftied, he was never to be paid ? If fuch a doftrine 
were to prevail in any country, the ftato could only be 
fupplied with neceffaries in tim^ of war, by means of 
extortion, rapine, and violence. 


Traltc iet Anothor inftance given by Emerigon is a ftory, which 
tit. Liry, we find recorded by Livy^ of fome men who were 
cap. charged with the care of exporting provifions for the 
army, and who, quia piiblicum periculum erat a vi tem- 
pejlatis in its, qua portarentur ad excrciuis, endeavoured 
by fraud to deftroy the fltip, and thou told the direc-* 
tors of the Hate, that many very valuable articles were 
on board ; whereas they had taken care to fend out 
very old, rotten fliips, in which were a few commodities, 
and thofe of fmall value. That part of this ftory 
which is material to the prefent enquiry, has already 
met with an anfwer in what w’as faid upon the laft quo- 
tation: and the propriety of a government’s indem- 
nifying thofe who might fuller in the public fervice, 
is not at all altered by the niifconduft of fome in- 
(fividuals (</). 

ipiftoixad The next inftance is from one of Cicero* s epiftles, 
Famiiiai«, jg q£ ^ different nature from thofe laft mentioned ; 

Aid. ' 

«7. becaufe here Cicero feems to wilh that the property in 
queftion Ihould be fccured, nof only for hinifelf, but 
alfo for the people of Rme> Cicero, having gained a 
vidory in Cilicia, and the civil witr between Cafar and 
Pompey being then a matter alnipft unavoidable, wrotp 

MliUr Ml («) It has been trnly obferved by Mr. ^lar, thrt in thefe in- 
Ufuranccs. ftances from th? Roman lultorians, no mention is madp of a premium 
paid by the merchant for the hazard undertaken ; and that they are 
rather to be coufidered as examples of a bounty o&red by the pub- 
lick, than of a mutual contrail. 
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to Caninius Salluftiw at Laodicean in which, letter he 
iifes thefe words : “ Laodicex me prades acceptunm 
** arbitror omnis pecunia publicay ut et mihi et popuh 

cautum Jit Jine veStura periculo.** From this pafTage 
it is inferred that Cicero alludes to’an infurance. I own, 
from the meaning of the word prades^ and from the 
fituation of affairs at Rome^ it feems as if Cicero wiihed 
rather to find fome fecure and fubffantial perfon at 
Laodicea, in whofe care and cuftody he might leave 
this money till more peaceqjjle times ; and it is very 
unlikely that in fuch a troublefome conjunfture he 
fhould be defirous of bringing a great treafure to the 
fcene of faflion and confufion, efpecially as, in a letter 
to his friend Atticusy he declares himfelf at a great lofs 
to know what line of conduft he ought to purfue. Bat 
even if he wifhed to bring it to Rome, the mode he 
propofed feems more like the modem bill of exchange, 
than a policy of infurance (a), Bsfides, unlefs this 
fpecies of contrafl: was at that time tolerably well un- 
^rffood, Sallujl, the perfon to whom he wrote, would 
have found conliderable difficulty in comprehending 
his meaning from, the linglc fentence in his letter which 
has been mentioned ; and if it were well known, is it 
poffible to fuppofe it would not have obtained a place 
in their code of laws ? 

But the paffage upon which thofe, who contend for 
the antiquity of this branch of commerce, have chiefly 


{a) Since I publifhed the firft edition of this work I have looked 
into Melmoth^ tranflation of Cicero’s epiftlcs ; and 1 am happy to 
find that| without knowing I had fuch an authority^ 1 have put the 
fame fenfe upon this pafTage which that elegant tranflator had done 
before me. The whole fentence is tranflated thus : « I purpofe to 
“ leave the money at Laodicra^ which fhall arife from the fale of 
thofe fpoils, and to take feeurity for its being paid in Rome ; in 
order to avoid the hazard both to myfelf and the commonwealth 
" of conveying it in fpecic.” 
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relied, is one to be found in Suetonius^ in the eighteenth 
chapter of his life of Tiberius Claudius^ the fifth em- 
peror of Rome, Negotiatoribus certa lucra propofuit^ 
** fe damno, ft cui quid per tempejlates acci. 

“ dijfet.** This fentehce wholly unconne^ed feems to 
convey fuch an idea ; but we muft attend to the con- 
text in order to underftand it. This relates merely to 
'the com trade ; for as the Roman teiritory was not. 
fufficient to fupply enough for the confumption of the 
city, it became abfolutely neceffary to give great en- 
couragement to this branch of commerce ; nay it was 
a political, not a mercantile concern, for the very 
cxiftence of the empire depended upon it. It was this 
circumftance which induced the emperor to pay fuch 
regard to this branch of trade, to propofe bounties, aitd 
to confer certain privileges, the certa lucra^ of which 
Suetonius fpeaks, upon ihofe who w ould venture out to 

Civil Law, fea for the public fervice in the midlt of winter. Dr. 

P'499- ^aylor tells us, that a private confideration alfo had 

fome weight with Claudius upon this occafion ; for 
that once, in a great fcarcity of provifions, he was at- 
tacked in the forum by the populace^ and fo difagree-. 
ably treated with abufe, and crufts of ftalc bread, that 
he with great difficulty efcaped through fome private, 
paftage ; from which time he made it his great care 
and concern to get corn imported, even in the winter. 
As to the rilk which Suetonius fays the emperor took 
upon himfelf, it is to be obfervi^, that although the 
Ihips were private property, yet they would not have, 
gone to fea in the dangerous feafop they did, had it 
not been for the public fervice, and to provide pro- 
vifions for the ufe of the whole city. This being the 
cafe, we have already fliewn, that it would be contrary 
to the firft principles of juftice and equity, and to the 
practice followed at this day by all governments which 
are founded on juft principles, to allow fuch loftes to 

fall 
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fall upon individuals (<?). From what has been faid it 
appears evident, that the Romans had no knowledge 
of infurances ; in addition to which both Gretius and 
Bynkcrjhoek have exprefsly declared, that among the *• “P* 
ancients this contract was unknown ; the latter of wjiom wynk 
ufes thefe expreffions : “ Adeo iamen tile contraBus olim putUci/ub! 
“ fuit incogniius, ut tiec nomen ejus, nec rem ipfam in jure *’ 

** Romano deprehendas (J>)” 

But to whatever degree of excellence the Romans 
attained either in literature, commerce, or any of the 
refined arts, they all vifibly declined when the Roman, 
empire was overrun by the barbarians ; or, perhaps 
it may be faid with greater propriety, that they were 
overwhelmed and loll with that power which had 
raifed them to be the object of public attention and 
notice. For in limes of public ruin and defolation, 

(^) The obfervations here made feexn, upon examination, to be 
agreeable to the ideas of Dr. Taylor^ the prefident Monttfqmcu^ and 
Mr. Sebomherg^ upon the fame fiibje£l. See alfo the opinion of a 
learned civilian, Langenhech of Hamburgh^ in Magcn\ Effay on in- 
furances. Vol. i. p. 1 . 

(^) By a late Vork of De Pau^a/^ intitled RcchercJm Pbilofo* 
phiques fur les Grca, it is nianifefl that the Athenians were well ac- 
quainted with the nature of bills of exchange ; and this learned 
foreigner feems to think it a matter of uncertainty whether the in- * 
funi ’ce jof fhips was ever pradlifed among them ; but he fays it is 
clear that barratry was not unknown to them. I am inclined, how- 
ever, to think with Grottus and Bynkerfboek, that this contract was 
as much unknown to that great people as to the reft of the ancient 
world. If this had not been the cafe, can it be fuppofed that we 
(hould find no trace of it in their hiftory, the fpeechfes of their 
orators or their laws ? Is it not as likely to have been mentioned, 
as bills of exchange ; and particularly when barratry was mentioned, 
if this contrail had had an cxiftcnce, would it not have been ftated, 
on whom the lofs was to fall ? Befidcs, the inftance given of bar- 
iratry by M. De Paunv is not what we call barratry in England ; for 
the cafe put is a cafe of fraud committed by the owners, who, by 
the lav^ of England^ cannot commit barratry, <wbich is a criminal (i3 
of the captain^ to the prejudice of his onimcrs^ and ^luiihout their privity 
or confento 
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when war rears its (landard, lays wafte cities, and 
tramples on the noblell improvements, it is impof* 
fible for commerce to hold its ftation, or to flourilh in 
the midll of contention and tumult. 

It is the obfervation of a profound modem hiftorian, 
that there is an ultimate point of deprelfion, as well as 
of exaltation, from which human affairs naturally re- 
turn in a contrary progrefs, and beyond which they 
feldom pafs in their advancement or decline. This 
w'as the cafe with rcfpecl to commerce. When the 
repeated incurfions of the Barbarians had ravaged the 
Roman empire, and had checked every liberal im- 
provement, fome people forced by ncceflity, or led by 
inclination, took fhelter in a few marfliy iflands that lay 
near the coafl of Italy, and which would never have been 
thought worth inhabiting in time of peace. This hap. 
pened in the fixth century ; and at the firft fettling of 
thefe wanderers, they had certainly no other objedl in 
view, than that of living in a tolerable degree of fecurity 
from their enemies, and of procuring a moderate fub- 
fiflence. As thefe iflands were divided from each 
other by narrow channels, and thofe channels were 
fo encumbered by lhallows, that it was impoflible for 
ftrangers to navigate them, they found that fecurity 
which they w'ilhed ; and by uniting among themfelves 
for the fake of improving their condition, they became 
in the eighth century a well efliabliftied republic. This, 
though it may appear ftrangc, was the origin of the 
famous republic of Venice, which fnon- became a great 
commercial pow’er ; for, from the firll moment that thofe 
people took pofTeflion of the iflands, ncceflity made them 
extremely attentive to commerce; the firft beginning 
of which was naturally fifliing. Next to fifhing, they 
began to trade in fait, many pits of which were dif* 
coveiced in their own iflands; and at iaft their city 
8 gradually 
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gradually became the magazine for the merchandize of 
the neighbouring continent on all tides, and they them* 
felves the general carriers of Europe. Thus , to the 
people of Italy, and to thofe bf Venice and Genoa in 
particular, we are to attribute the re-eftablilhment of 
commerce. Of the caufes which contributed to its 
revival, it remains to fpeak. 

Various cau^ concurred to revive the fpirit of com- 
merce and to renew, in feme degree, that intercouri’e 
between nations, which during the period of Gothic 
ignorance and barbarity, had been much interrupted, 
yhe religious wars of the eleventh century, called the 
Crufades, by leading many from every part of Europe 
into Afia, opened an extentive commuuicati.m be- 
tween the Eall and Weft ; and though the avowed 
purpofe of thefe expeditions was conquelt, and not 
commerce ; though the iffue of them proved as unfor- 
tunate, as the motives for undertaking them were wild 
and enthuflaftic, yet their commercial ellefts were 
beneficial and ^ lading. For the firft annics, whicli 
ranged themfelves under the banner of the Crofs, having 
been led through a vaft extent ol’ country, and having 
futfored fo much from the lengtii of their march, and 
the barbariftn and inhofpitaliiy of the people inhabiting 
thofe countries through which tiiey travelled, others 
were deterred from taking the fame courfe, and chofe 
rather to go by fea, than encounter fo many hardftiips. 

Venice, Genoa, and Pifa, funiillied the tranfports to con- Rtbertfon** 
vey the troops : and it is reported, that the furas were 
immenfe which they received merely for freight^ Be- 
tictes this, the Crufaders contradled with them for fup- 
plies of military ftores and provitions j their fleets ho- 
yered on the coaft ; and by fupplying the army with 
whatever was wanting, they engroffed all the advantages 
aatii’g frpm tliis branch of commerce. Thcle dates 

c ■ w'ere 
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were alfo benefited by the fuccefs which attended the 
arms of thefe religious and * enthufiaftic heroes j for 
there are charters yet extant, containing grants to the 
V ?netians, Pifans^ and Genoefe, of great privileges in the 
various fettlements which the Chriftians had gained in 
Afta. When the Crufaders feized Conjiantinople^ the 
Yenetians, •who had planned the enterprize, transferred 
to their own ftate many of the valuable branches of 
commerce, which had formerly centered in Conjian- 
tinople. Another great caufc of the revival of com- 
merce, was the invention of the Mariner’s Compai’s, 
which, by rendering navigation more fccure as well as 
more adventurous, facilitated the communications be- 
tween remote nations, and brought them nearer to each 
other. The honour of this invention, fo beneficial to 
mankind, has been claimed by the French ; and their 
claim has been allowed by Icveral authors, and ms^- 
tained by a celebrated writer of their own. In this 
opinion perhaps national partiality may have fo’.ne 
weight. Moll authors, however, agree that the in- 
ventor was Flavio dc Gioia, a native of Amalfi, an an- 
cient commercial city in the kingdoni of 'Naples (rt). 


It is evident, that almofi all the commerce of Fairope, 
in thofe days, centered ainongft the Italians. As 
they at that time cin'r d on anil eftablifiied a regular 
trade With llie I'iafl in the ports of Egypt, and drew 
from thence all the rich produce of India; it is rea- 
fonable to fuppofe, that in order to fupport fo exten- 
five a commerce, tl.ife indullrious and ingenious people* 

(a) It appears from fome people liad fuppofed tbnt 

the conquefts of Charlemagne in Italy, towards the end of the 8t1i 
ccntsir}', and his fubfequent eftablifhment of ChriAianlty in the 
Weftern and Northern parts of Germany, contributed greatly to llie 
revival of commerce. In what I have faid upon this fiibjedl, I chofe 
rather to follow the fteps of a very elegant and profound hiltorian 
of modem times. Rclet t/ou’i View of Society, &c. 
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were the firft who inU’oduced infurances into the fyftcm 
of mercantile affairs. It is true, there is no direft au- 
thority to warrant a pofidve aflcriion, that they were 
the inventors of this kind of contraft : but it is certain, 
that the knowledge of it catne with them into the dif- 
ferent maritime Hates, in which parties of them fettled : 
and when it is admitted that they were the carriers, 
manufadturers, and bankers of Europe^ it is probable 
that they alfo led the way to the effabliffnnent of a con- 
tract, which is fo eflentially neceffary to the fupport and 
cultivation of commerce. It has, however, been afl'erted 
by writa's of the French nation («), that infurance dates 
its origin in the vear 1182, and that it was introduced **7*^** 
by the Jews^ who were bamihed from France about oaidon, 
that period, and who took that method to facilitate and * 
fecure the removal of their eff'edts. They proceed to 
fay, that the Lcmbanh, who were not idle fpeftators of 
this conlriv'ance, adopted It, and in a lliort time im- 
proved it confidcrably. It is not very nccefliiry to 
enquire into the truth of this fact, nor indeed arc there 
materials to enable us to do fo : but it is obfcrvable 
that the Prefident Montcfquicu mentions that the Jews 
upon this occafion invented bills of excliango ; but does '*»• 
not fay a fyllablc of pvdicies of infurance. It is agreed, 
however, that if the Lombards were not the inventors, 
they were at leaff; the firft who brought the contradt 
of infurance to p?riccl;ion, and introduced it to the 
world (Jj). 

{a) Anierfon fays, du’ X’:w were banidird from France in 1 
Anderfon’i Hiftory of Commerce, vol. i. p. 8 j. But I believe fucli 
an event twice took place in that kingdom. 

{b) lam aware that feveral learned men are of opinion, that in- 
furances were of an earlier date than is here aferibed to them. On 
a fubjedl where fo much obfeurity muft neceflarily ex ill, I am by no 
means tenacious of tny opinion ; but the inclination of my mind 
is to adhere to the idea that the Lombards were the inventors. See 
alfo Mr. MiUar'i Introdudtion. 
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Before we cbme to confidcr the amazing improve* 
men^ which have taken place, with refpeft to this 
branch of commerce, in our own country, in thefe 
days, it will be expefted that fome notice (hould be 
taken- of thofe maritime codes, and naval regulations, 
which have diftinguilhed the modem, no lefs than the 
laws of Rhodes did die ancient world. 

To the people of Amalfi we aye Indebted as well for 
the firft code of modern fea laws, as for the invention 
of the compafs. learn from Anderfon^ that the 

city of ‘Amalfi, fo long ago as the year 1020, was fo 
famous for its merchants and fliips, that its inhabitants 
at that time obtained from the Caliph of Egypt a fafe 
conduft, to enable them to trade freely in all his do- 
minions ; and they alfo received from him feveral other 
diftinguilhed privileges. It was tow-ards the clofe of 
that century, that they promulgated their fyftem of 
marine law, which, from the place of its compilfition, 
received the denomination of Tabula Amalfitana. This 
table fuperfeded in a great meafure the ancient Jtis 
Rhodianum ; and its authority was 'acknowledged by 
all the Hates of Italy, for fbme centuries. But as 
trade increafccl very rapidly in other cities on the coaft 
of the Mediterranean fea, they became unwilling to 
receive laws from a neighbouring ftate, which they now' 
equalled, if not furpalTed, in the extent of their paval 
cftablilhments. Every one, therefore, began to ereft 

tribunal, in order to decide all controverted points, 
according to laws peculiar to itfclf j but ftill referring, 
in matters of higher moment, to the former rule bf 
aftion, the Amalfitan code. From fuch a variety of laws, 
as muft neceflarily be the confequence of each of the 
Italian Hates becoming it? own legiflator, fo much dif- 
order and confufion arofe, that general convenience 
at laft compelled them to do that, which jealcufy of 
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each o:tfaers power and growing commerce would for 
ever have prevented them • from effefting ; and at a 
general aflembly it was agreed to digeft the laws of 
all the f(^arate communities into one body. Every 
regulation therefore, which was thought to be founded 
in juftice either in the laws of MarfeilkSi Pifa, Genoot 
Venice^ or Barcelona^ was colle£bed into one mafs, and 
publifhed in the 14th century, under the title of Cottr 
Jolato del Mare. A French writer But la Saifie des Huhn«. 
Batmen^ neutres, fpeaks of tliis produ^on in a very 
unfavourable way ; and calls it a rude ill-formed mafs 
of maritime and pofitive regulations, of ordinances 
of the middle ages, and of private decilions. Indeed 
when we confider that this was a compilation from 
the various regulations of fo many different ftates, it 
could not excite much furprife, if it really merited the 
cenfure of this author. But upon examination it is a 
work of ccmlidcrable merit ; the decifions it contains 
aru founded on the laws of nations; it has been re- vinni«u« 
ccived and allowed to have the force of law in every 
• part of Italy ; and it is the fource from whence the 
people of that cDuntry, as well as thofe of Spain and 
France^ have been faid to derive many of their bell 
marine regulations. Unfortunately too, Emcrigon has Emwg*.. 
difeovered, that becaufe one of the chapters in the 
Confolato del Mare overturns fome favourite fyftcm of 
this learned author, he is out of humour with the 
whole compofition. One thing, however, is clear, 
that neither the Confolato del Mare^ nor the Amalfitan 
code, upon whicH it is founded, contains ary thing 
upon infurance law, fo that we have here another con 
hrmation of the idea, that this contradf v/as not a pro- 
dudUon of very ancient times {a). 

(«) In what I have faid upon the Amal^tan code, I have found 
inyfrif extremely indebted to Mr. Schomberfs very ingenious obfer- 
vations u|>od that fulyedt, in hia treatife on the maritime laws of 
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The fpirit of ‘commerce was not, however, con- 
fined to the South parts of Europe ; it now began to 
extend itfelf among the inhabitants of the Weftem 
coafts. But whatever, maritime regulations they might 
have eftabliihed among themfelves, they were found 
not to be fufficiently extenfive for the commercial in- 
tercourfe which began to take place in thofe countries 
in the courfe of the 12th century. Accordingly, about 
the year 1194, Richard the Firft, king of England^ on 
his return from his wild expedition to the Holy Landy 
having ftaid to ropofc himfelf for fome*time at the 
ifle of Okror, in the Ray of Bifcayy an ifland which he 
inherited in right of his motlier, whofe portion it was 
in marriage with his father Henry the Second, gave 
seVem- orders for the compilation of a maritime code. Some 
fc7v/on*The authors fuppofe that the hardlhips and dangers, to 
j^^iao which, iti the courfc of his expedition, he fa\V adven- 
turers by fea were expofed, induced him to promul- 
gate a law’, by which their condition might be ren- 
PMi'p dored more comfortable. Others imagine, and pro- 
bi>f«v.on bably their fuppofitiou is better founded, that the 
IheScT*”^ great intcrcourfe between his Enpijh mvi French fub- 
c. 4. . jecls, and their allies, required a certain general fyftem 

of fea law, for the more fpeedy and impartial defer- 
-mination of all dii'putes which mighi occafionally arife. 
The law’s of Oleron, therefore, whicli are in fubftance 
but an ’abftrafl; of the old Rhodian laws, with fomc 
additions and alterations, accommodated to tlie praclicc ‘ 
of that age, and the cuilems of the Weftern nations, 
werepropofed as a common flandard and meafure for 
the more equal diftribution oi jufticc among the people 
of different governments. Tlrcfe excellent regulations 
were fo much efteemed, that they have been the model 
on which all modern fea laws have been founded ; and 
two difUnguilhed nations have contended ibr the ho- 
nour of their production. France, jealous of the luftre 

which 
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which the Englijh juftly derived from the produdion of 
this code, with much anxiety claims this honour to her- 
felf } and very diftinguifhed authors have flood forth 
the champions of her claim. The fubllartce of their cjciwe 
argument is, that Eleanor, wife of Henry Second, king de'uJv7.^| 
of England, and Duchefs of Cayenne, returning from the Lmer'iol" 
Holy Land, and having feeh the beneficial eftefts of the 
Confolato ^l Mare, ordered the firll draught of the 
judgments or laws of Oleron to be made : that her Jon 
* Richard the Firjl, returning from the fame expedition, 
enlarged and improved what his mother had begun ; 
that they were certainly intended for the ufe of the 
Trench merely, bccaufc they were written in the old 
Gafeon French, without any mixture of the Norman or 
Englifh languages: that they conflantly refer ^ for ex- 
amples of voyages to Bourdeaux, St. Malo, and ether 
fea-.ports in France; never to the Thames, or to any 
port of England or Ireland : and that they were made 
by a Duchefs and Duke of Guyenne, for Guyenne, and 
not for their kingdom of England. One of thefe learn- ‘ » 
ed writers adds a.reafon, which he thinks very con- 
clufive, to prove that thefe laws were of Trencb cxlrac- 
tion ; namely, that froiii their firfi ajjpcarancc, their 
decifions have been treated widt extreme refpt;d in the 
courts of France. 

In thefe days, it is very immaterial wlielher France: 
or England is entitled to the hom»ur they rcfpcelmly 
claim, and I fhall not tire the reader with any argu- 
ment upon the point (rt). 

Anderfon in his hiftory of commerce has exprolsly voi. s. 
dated, but he does not adduce any authority in fupport 

{a) For the arguments in favour of the claim, the reader 

may Confult Selden’t Mare Clavfum, lib. 2. cap. 24. Mr. Juft. 
Blachjlone'i Commentaries, vol. i. page 418. Schointeigs Ohfer. 
vatibns, page 88. ' 

of 
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of his opinion, that the laws of Oleron treat of in- 
furances. I have read them repeatedly with *the 
direct view of difeovering whether infurances were of 
fo ancient a date : but I have not found a fingle word 
which could induce me to fubferibe to fuch an afler- 
tion. In confirmation of my opinion, Emcrigon, fpettk- 
ing of thefe laws, has obferved, “ II n'y eji pas dit le 
“ viot du cantrat £ AJftirancc, qui apparemment n'etoit pas 
“ encore alors en ufage»* 

But while we pay due refpeft and veneration to 
thofe maritime regulations, which diftinguiflted the 
Southern and Weftem parts of Europe, it would be 
improper filently to pafs over the laws, which were 
ordained by an induftrious and refpeffable body of 
people, who inhabited the city of Wijbiiy, famous for 
its commerce, and renowned on the fhores of the 
Baltic. The merchants of this city carried on fo ex- 
tenftve a trade, and gave themfelves up fo entirely to 
commerce, that they muft doubtlcfs have found a great 
inconvenience in having no maritime code, to which 
they could refer to decide their difputes. To fuch a 
cJiufe we are probably indebted for thofe laws and ma- 
rine ordinances, which bear the name of Wijhuy, 
which were received by the Swedes, at the time they 
were compofed, as a juft and equitable rule of action, 
and which, were long refpctled (and for aught I know, 
arc to this day obferved) • by the Germans, Swedes, 
Danes, and by all the Northern nations ; although the 
city in w'hich they received their origin, has long 
dwindled into infignificancy and contempt. At what 
time thefe law's were compiled is a matter of difpute ; 
and different writers have adopted different period^ 
in order to anfwer their owm particular ends, or to 
advance the honour of that age which it happened to 
thdr bufinefs to extol. The writers of the North 

pretend 
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pretend that Wijbuy was a great commercial city, in 
the 9th century j from whence they argue, that their 
laws muft be of very high antiquity ; that they were 
the model, from which thofe of Oleron were copied, 
and that they were recaved and acknowledged by all 
nations in Europe, even to the Straits of Gibraltar, 

On the other hand it is anfwered, and with much citiric,4. 
ilrength of reafoning, that the Northern code is a tran- 
fcript from that of Oleron, although it contains fcveral 
additions: for it has been ihewn, that the laws of 
Oleron were promulgated by Richard the Firft about 
the clofe of the twelfth century, at which time, as 
appears by the report of a Sivedijh hiftorian, the city ouat mh- 
of Wijbuy vras not built, nor for near a century after- up! 16.' *'’* 
wards ; that the inhabitants were merely ftrangers col- 
lefted together from different parts, who, fo far from 
having any power or influence over their neighbours, 
were not abfolute maflers of their own citv. Befides, 
if their laws had been prior to thofe of Oleron, we 
ihould have found in the latter fome regulations rc- 
fpefting infurances ; becaufe a copyift never would have 
omitted fo material ^ branch of commercial legiflatiun, 
the laws of Wijbuy having exprefsly mentioned in- Ar. ^6. 
furances, and provided, that if the merchant obliged 
the mafter to infure the fhip, the merchant fliall be 
obliged to infure the mailer’s life agtiinfl the hazards 
of the fea. 

Afterwards, towards the clofe of the fifteenth cen- R 
tury, w,e find from hiftory, that many confideraWe re- ' '* 
gulations were made at Barcelona in Spain, refpefting 
marine infurances. t- 

But if the laws of Wijbuy were not prior to thofe 
of Oleron, yet it is much to their honour, and Ihcws in 
■irhat eftynadon they wwe held in the greateft part of 

Europe, 
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Europe, that after having for a long courfe of time en- 
joyed the higheft authority in all the Northern tri- 
bunals for maritime t^fiairs, they we^e thought worthy 
of being adopted as the bafis of the ordinances of the 
o^bfe"**’ Hanfeatick league. Of tliis ancient and femous con- 
los. ’ federacy it will be fufficient in this place to obferve, 
Robertron’i that it began about the thirteenth century, and 
View of So- originated with the cities of Lubeck and Hamburgh, 
which were obliged to enter into a league of mutual 
defence, in order to proteO: themfelves againft the 
nations round the Baltick, who were extremely bar- 
barous, and infefted that fea with their piracies. Thefe 
two cities derived fuch advantages from their union, 
that otlier towns acceded to the confederaev, and in 
a Ihort time, eighty of the moft confiderable cities, 
fcattered through thofe countries, which ftretch from 
the bottom of the Baltick to Cologne upon the Rhine, 
joined in the famous Hanfeatick I.cague ; which became 
fo fonnidable, that its alliance was courted, and its 
enmity dreaded by the molt powerful monarchs. 
This alTociation, it is faid, formed the firft fyftematick 
plan of coumierce known in Europe : but notwithlland- 
ing this, they did not for a long 'time publilh any ma- 
ritime code, but were entirely governed by thofe of 
Kiiricke Olcron and Wijbuy. At a general meeting, however, 
Sc ™, mb. held at Lubeck in the year 1614, it was agreed to ex- 

ObUiv. thofe compilations whatever Ihould be 

thought moft ufeful, and that it Ihoulc^ in future be 
RobertfoB’i rule of dccifion in every contefted point. It was 
And*’r nm. P’**®*’ about the fqurteenth century, that 

•fComm, the members of this league were in their greateft fpl^- 
dour ; their commerce was at its height ; they rupplie4 
the reft of Europe with naval ftores, and they pitched 
upon different towns, the moft eminent of which was 
Bruges in Flanders, where they eftablifh^ i^ples, in 
'which their commerce was regularly carried oh. The 

fovereignit 
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fovereigns of Europe looked up to the Uanfeaticlt 
League with efteem and admiration, and the kings of 
France and England granted them coufiderable pri- 
vileges. But when this union hqd rendered them rich 
and powerful, they grew arrogant and over-bearing, 
which induced the princes, whom they had offended, 
to take a clofer and more accurate view of the danger 
which might arife from fuch a conl'piracy, and of tlie 
advantages which might accrue to themfelvcs from the >>'• p- 
poflellion of their trade. Thefc caufes at laft concur- 
red to effeft the decay of this alliance, which however 
is not wholly diflblved at this day ; as the cities of 
Lubeckf Hamburgh, and maintain fufficient marks 

of that fplendour and dignity with which this confederacy 
was anciently diftinguilhed. 

Having thus taken a brief but comprchenfivc view 
of the moft confiderable maritime ftates both of an- 
cient and modern times, I forbear to go more at length 
into the hiftory of feveral governments, which have 
publilhed naval regulations for the direflion of their 
own fubjefts; becaufe they are only binduig within 
their own particular diftri^ls: they are very funilar to 
thofe about which fo much has been already faid ; they 
are all colle^led by Magens in the fecond. volume of 
his Eflay on Infurances, and are occafionally referred 
to in the courfe of the enfuing work. Befides, I 
haften to give jan account of the vail iinprovemeuts 
which have been made in this country within thefe lall 
thirty years, with refpeft to infurances, and which are 
the main objeft of this enquiry. It would, however, 
be improper, in a work of this nature, entirely to pafs 
Over the French nation, the maritime ftrength of which 
has of late years conlidcrably encreafed; and whofe 
writers upon commercial alFairs would reflect honour 
upon any country. 
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(a) Few people underftand the theory of commw’ctf 
better than our neighbours on the Continent ; and yet 
they have not in pradice come up to what might have 
been expected. It true that France from her fltua-< 
tion, from the bent of her people to certain manu- 
failures, from the happinefs of her foil, and her natural 
advantages, muft be always poffeifed of a great internal 
and external trade, which muft add greatly to h«r 
wealth, and render her the moft refpeftable power on 
the • Continent of Europe. But the French do not 
naturally poftefs that undaunted perfeverance, which 
is neceffary for commerce and colonization. It is 
belldes a great difadvantage to the commerce of France^ 
that as its government is military, the profeffiou of a 
merchant is not fo honourable as in England, fo that 
the French nobility thiuk that it would be beneath 
them to attend to the drudgery of trade, and that it 
would degrade thdr ahceftry to allow any of their fons 
to follow the bufmefs . of a merchant. The cbnfe- 
quence of this is, that the church, the law, and the army, 
are ftocked with the members of noble families j and 
the counting houfe is by them entirely deferted. At 
one period, indeed, there was an appearance that France 
would make as illullrious a figure amidft the powers of 
Europe in trade, as (ha then did as a warlike nation. 
The period, to whicli 1 allude, was under the ad- 
miniftration of the famous Colbert, who, next to 
Henry the Great, may juftly be (tiled the father of the 
FreneJ} commerce and manufactures. This illuftrious 
man, who was of Scotch extinction, defeended of a 
family no way confidanble by its fplendour or anti- 
quit), raifed himfelf by his aftivity, diligence, and. 
^ow ledge of commerce, to the firft oflSces under the 

(<j) It is hardly ncceflary to mention, that thefe obfervations 
were originally written long before any change had taken place, or 
been attempted, in the government of France. 
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government of France, 'Being appointed to the fnper- 
intendance of. the finances, he propofed fuch regula- 
tions as brought about the purpofe he intended, the 
orderly and frugal management^ of them; and efta- 
bliflied the trade of France, with the Eaji and 
Indiesy from which file has reaped confiderable be- 
nefits. He alfo patronized and encouraged the li- 
beral arts and fciences, reformed the courts of jufiice, 
and introduced many important regulations, which 
regarded the order of fociety. But in 1 669, when ap- 
pointed fecretary of ftate, and entrufted with the ma- 
nagement of affairs relating to the fea, he had a full 
opportunity of exerting thofe talents, which he fo emi- 
nently poffefied, and for the exertions of which his. 
name has been tranfmitted with, fo much honour to 
pofterity. In order to gain a proper infight into the 
true efie£l:s of commerce upon the various nations of 
the world, and the advantages of fome particular 
branches of trade, he procured and employed learned 
and diligent men to enquire into the commercial 
hillories of cities long fince deftroyed, and the nature 
of the climate, foU, and productions of the countries 
then rifing into notice. It was to this fpirit of enquiry 
in this famous ftatefinan, that the world is indebted, as 
appears from the dedication, for that very mafterly 
performance upon the commerce and navigation of 
the ancients, written by Hucty bilhop of Avranches and ti.m Jet 
Soijfonsy who is juftly entitled to a high rank among ^ef.**"** 
men of letters., Colbert having thus made ufe of the 
labours of others, in order to gain ufeful information, 
undertook to reftore the navy and commerce of France; vieje 
and he completed all his fervices by the publication of 
that excellent bddy of Sea laws, known by the name of 
the Ordinances of L^is the 14th, which comprehend 
every thing relating to naval or commercial jurif- 
pnidence ; and of which the doCblne of infurances ^ 

forms a confiderable part. To its merit all Europe 

' ■ ♦ ■ _ 1 tom. 7* 
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has borne teftimony; and the uaniie of Colbert muft 
ever be mentioned with refpeft, \vhen the ordi- 
nances of Lewis the 14th are the fubjcd of conver- 
fation (a). 

Thefe ordinances have had the good fortune to meet 
with a laborious commentator in Fa/i», who, being 
thoroughly fenfible of the advantages which his country 
muft neceffarily derive front fuch an excellent code, 
has, with a degree of labour '.md induftry which excite 
our admiration, and which are highly delerving of imi- 
tation, placed it in the moft favourable point of view, 
has cleared up eveiy obfeurity, by tracing thefe laws 
to their ancient fources, and by a full inveftigation of 
old ordinances, and the decifions of former tribunals, 
has added much to the mafs of learning upon fubjefts 
of this nature. But of all the fources, from which 
modern Fretuh legiflators could di'Hve the moft effen- 
■tial information, the famous treatife called “ Le 
“ Guidon" was the chief. This tra£l was republilhed 
by Chirac, who pays a due compliment to its merits, 
in his work upon the Ufages and Cuftoms of the Sea : 
and although in its ftyle and manner it certainly favours 
of the ruft of antiquity ; yet it contains the true prin- 
ciples of naval jurifprudoiice. If the ftyle be anti- 
quated,' and the text be corrupted in fome places, yet 
the treatife is ftill valuable by the wifdom which fhines 
through the whole, and the number of decifions which it 
contains. 

• 

(^i) It was under the ^tdminHlration of Colbert ^ that the French 
laid the foundation of Quebec, on the banks of the river St. Law* 
renee s and he performed a work, which, fays a French hiftorian» 
even in the eyes of Richelieu, feemed to^ fiirpafs human power ; 
and that it was to effect a jundion between the Atlantic and the 
Mediterranean, by means of a canal, the execution of which attracted 
the admiratioji of Europe, and added much to the fplcndour of French 
commerce. 

XJpQft 
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Upon this occafion let me not forget to take pfopei* 
notice of two very modem and diftinguiihed French 
writers, M. Potbicr and M. Emcrigon. The former of 
thefe has written admirable diflertations upon every 
fpecics of exprefs and implied contrails, and amongft 
the reft upon that of infurance ; he has confidered his 
various fubjecls with fo much clearnefs and perfpi- 
cuity, and has produced fo many appofite examples 
in fupport of the pofitions he advances, that they 
greatly contribute to the advancement of the know- 
ledge of this branch of jurifprudence. His ftyle is at 
the fame time manly, neat, and clallical ; and well 
fuited to didailic difeourfos (a), 

M. Emerigon has, in his work, confined himfelf to 
the confideration of marine infurances, and to the con- 
trait of bottomry only. This being the cafe, he has 
gone into thofc fubjeds much more at length than any 
former French w inter j and has, with infinite labour, 
unwearied ftudy and refledion, colledcd the decifions 
and authorities applicable to the purpofe of his work. 
This learned foreigner, I underftand, holds a diftin- 
guiflied rank among the advocates of his own country : 
and his treatife upon infurances will by no means di- 
minifti his fame. 

We have feen, that the naval reputation of the 
EngUfli was arrived at a great height in the twelfth cen- 
tury, for the laws of Olerony of the merits of which 
much has been fad, were at that time compiled by an 

(a) The attention of EnjU/b lawyers was firft drawn towards the 
works of this eminent juJge, by that diftinguifhed luminary of our 
own country, Sir ^ > t/barr, in his treatife on the Lavt of Builhititts f 
and we have now an opportunity of perufing, in an EngRfh drefs, 
Potiier's Treatife on the JLaw of Obligations, well tranflated, and 
accompanied by feveral very learned notes, ’illuftrative of the Engltjb 
Taw on the fubed, by W. D. Rvatu, Efq. 

I» 2 . EngltJJj 
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Englijh monarch, and received here as the regulator 
of naval aiFairs. The pregrefs of commerce, however, 
in this country, was not anfwerable to fo aufpicious a 
H.mr't beginning ; for in the reign of Edward the Third, up- 
Eng. oe. of- a century afterwi*ds, commerce and induftry 

«jit. voi. ii. were at a- v^y low ebb. That monarch, (truck with 
^ the flourilhing ftate of the Northern provinces, which 
have been already deferibed, and perceiving the true 
caufe of their profperity, endeavoured to excite a fpirit 
of mdultry among his fubjeds, who feeraed to be blind 
to the advantages of the lituation, and ignorant of thofe 
Kobertfon'i fourcca, from which they might derive wealth and opu- 
tUty, ftc. lence. So far were they lulled by ignorance and in- 
dolence, that they did not even attempt thofe manu- 
faftories, the materials of which they theinfelves fup- 
, plied to foreigners. Notwithftanding the endeavours 
of Edward^ and the many wife eftablilhments propofed 
and encouraged by him, it was not till the reign of Eli- 
zabeth that the EngliJ!) began to difeover their true in- 
terefts, and the arts by which they were to obtain that 
pre-eminence and rank, which they now hold among 
commercial nations. This How progrefs of commerce in 
this country may be accoimted for on various grounds. 
During the Saxon heptarchy, England was fplit into 
many kingdoms, perpetually at variance with each 
other ; it was expofed to the fierce incurfions of the 
Northern pirates ; it was funk in barbarity and igno- 
rance ’y and confequently was in no condition to cul- 
tivate commerce, or to purfue any fyllem of wife or 
ufeful policy. To this fucceeded the Norman con- 
quefi, and all the coniequehces of a feudal govern- 
ment, military in its nature, holUle to commerce, and 
the arts and refinements of a liberal and civilized 
people. Scarce had the nation recovered from the 
'l^odt occafioned by this revolution, when it was ea- 
g^ed in fupporting its monarch's pretenfions to the 
Et'encb crown> and it long continued to wafte its vigour, 
' ’ ‘ ai and 
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and wealth in wiM endeavours to conquer that countn*. 
To ^his we may add the deftrudive civil wars between 
the houfes of T ork and Lancaftery which long deluged 
the kingdom with blood : and ‘to which a period was 
at laft happily put by the union of their feveral titles 
to the crown in the perfon of Henry the Eighth. The 
reformation then took place under that monarch, and 
it was not till the reign of EHzabethy that the feuds 
and diiTenhons which fuch an important event was 
likely to occation, began to fubfide. During her long 
reign, and her wife and prudent adminiftration of go- 
vernment, commerce began to rear its head, and'found 
ihelter and protedion from the managers of public 
alFairs. From this fhort (ketch, it is not much to be 
wondered at, that England was one of the laft nations' 
of Europe which availed herfelf of her great commer- 
cial advantages : but (he has (Ince made ample amends 
for her long continued indolence and inadivity, by the 
amazing extent of her commerce, and the wife laws 
and regulations to be found in her fyftem of maritime 
jurifprudence. 

While commerce continued in this weak and languid 
ftate, it cannot be fuppofed that infurances, Isdtich 
fpring from commerce, were at all encouraged or 
underftood. It is true; that the Lombards came into Eng- 
land in the 13th century, and it is univerfally agreed, 
that whatever may have been the origin of infurances, 
they were introduced into England by that adive and 
induftrious people*. This idea is countenanced and 
confirmed by the claufe to this day inferted in all po- 
licies of infurance, ** that this writing or policy of af. 
“ furance (hall be of as much force and elFed as any 
“ writing heretofore made in Lombard Street^ $cc:’* 
the place where thefe Italians art known to liave 
taken up their refidrace, and carried on their trade.. 
The preamble to the ftatute of Queen EHzabethl 
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which will be prefently mentioned, fpeaks of infuranCea 
as having exifted time out of mind in this kingdom. 
Be this as it may, it is certain that prior to the reigu 
of that princefs very few infurances had been effected ; 
or, if eft'efted, no queftion had ever arifen upon them 
in any of the fuperior courts. So little were the judges 
acquainted with the nature of the contrail, that fo late 
as the 30 and 31ft of Elizabeth’s reign, it became a 
quellion where an aition upon a policy of infurance 
(hould be tried, the policy having been effected in 
London.^ and the fliip detained in the river Soane in 
France. The policy was on a fliip from Mekoinbs 
Regis j in the county of Dorfet^ to Abbeville in France. 

K-^j b plaintiff declared, that the lliip, in failing towards 
Abbeville, to wit, in the river of Soane, was arrclled by 
ihe king of France. The parties came to iffue upon 
the queftion, whether the lliip wms fo arrefted or not ; 
and it was triv-'d before Lord Chief dull ice Wray, in 
the city of London ; and a verdict was found for the 
plaintiff. In arrjcft of judgment it w'as moved, that 
this iffue arifmg merely fn^m a place out of the realm, 
could not be tried in London. But it was refolved by 
the court, that this iffue lliould be tried where the 
action was in this cafe brought : for the promife, 
which is the ground and foundation of the adlion, was 
made in London ; and the arreft now in iffue is not the 
ground of the aftion which is founded on the affumpft, 
and the arreft is the breach of the ajfumpfit. 

This is the moft ancient cafe I have been able to 
find upon the fubjecl of iiffurances ; and I thought pro- 
per to iufert it here, as the bell proof that, prior to 
the reign of Elizabeth, this contradl could have been 
very little, if at all known. Wc have feen, however, 
that under Elizabeth, the genius of England began to 
difplay itfclf: about which time alfo, the legillature 
begvn to tliink the regulation of matters of affuranco 

an 
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an obje£k well .worthy thdr moft ferlous attention ; 
and it cannot but afford its much plcafure to find, that 
even in that early age the true principles upon which 
this fpecies of contrail is foun4ed, and upon which 
it ought to be protefted and encouraged in a com- 
mercial nation, were cleaj-ly and fully underftood. 

In the preamble to an act of parliament, paffed in the 4t riJ*. 
43d year of the reign of Queen Elizabeth^ “ concerning 
“ 7 nattcrs of affurance ufed atnongjl mcrcba^itsf the 
fenfe of the legiflaturc upon the fubjett is exprelTed 
with clearnefs and perfpicuity. After reciting, th.Jt 
it has ever been the policy of this nation to encourage 
trade, and that policies of affurance have exilled time 
out of mind, it goes on to ffate the arlvantages to be 
derived from their encouragement in a commercial na- 
tion. “ By means of w hich policies of affurance, it 
Cometh to pafs upon the lofs or perifhing of any 
fliip, there followotli not the nndoiug of any man, 
but the lofs lighteth rather eafily upon many, than 
“ heavy upon few, and rather upon them that adven- 
ture not, than upon thofe who do adventure, whereby 
“ all merchants,, cfpecially thofe of the younger fort, 
are allured to venture more willingly, and more 
“ frcclv.” 

The purpofe of that ftatute was, to ereef a particular 
court for the trial of caufes, relative to policies of in- 
furance, in a fummary way ; and to that end the fta- 
tute ordained, that a commiilion fliould iffiie yearly, 
direffed to the Judge of the Jdmiralty the Recorder 
of London^ two doftors of the civil law, two common 
lawyers, and eight merchants, empowering any five of 
them to hear and determine all fuch caufes, arifing in 
London ; and it alfo gave an appeal from their doci- 
fion, by way of bill, to the court of Chancery. But 
this ftatute not entirely anfwcring the intention of the 
jigiflature, fome further regulations were made by a 

4 fubfequent 
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c!r’"» ch llatute : fuch as the redudtion of the number 

» 3 . neceflary to conftitute a quorum. I forbear entering 
at length into this matter, the court erected by thefe 
ftatutes being now entirely difufed. The reafons of 
this may be colle£ted from fome few decifions in our 
reporters: but one appears on the face of the ftatute 
^tfelf: namely, that its jurifdidtion was not fuflSciently. 
exteoAve, being conAued to fuch caufes only as arofe in 
Londen. 

Feiwtrv. By a cafe reported in Style we And, that a prohi- 
f/a!’**^**’ bition iffued to the court of policies of infurance, ,to 
prevent it from proceeding in a cafe of infurance 
upon a life, the Court of King’s BetKh being of 
opinion, that the ftatute only meant to give the court 
below cognizance of fuch contrails only as related 4o 
merchandize. 

In another cafe it feemcd to be the opinion of the 
Court of King’s Bench, that the jurifdidion of this 
newly erefted court did not extend to fuits brought 
by the affurcr agaihft the aflurcd ; but only to fuch as 
were profecuted by the latter againft the former. It is 
true, in Sir Bartholomew Shcwer*s note of the cafe, no 
decifion appears to have been made; but a rule to 
fhew caufe why a prohibition fhould not iffue was ob. 
tained ; and no notice is afterwards taken of it, ak 
though the learned reporter was himfelf the counfel in 

the caufe, who had obtained the original rule. 

« ' 

But a cafe reported in Siderjin^ feems to have ftruck 
a more fevereblow at the exiftence of this court than 
any of thofe cafes I have ihentioned ; for it was there 
held, that it was no bar to an adtion upon a Policy of 
Infurance at the common law to fay, that the plaintiff 
had fued the defendant for the fame caufe in the court 
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ereded by the ftatute of Elizabeth, and that his fuit 
was there difmiiTed. 

Thefe caufes co-operating, together, probably iwth ^*JJj** 
fome inftances of partiality in the judges, this court editp, 
fell into difufe, no commiflion having iffued for many **** 
years; but infurance caufes are now decided, like all 
other quellions of property, and by that mode of trial 
moft agreeable to the nature of our conftitution, by a 
trial in a court of common law. 

It has been much the faihion of late years to infill 
upon the advantages, which the trading part of the na- 
tion would derive, from the eftablilhment of fome equi- 
table and amicable judicatory for the trial of all dif> 
puted points in matters of infurance. This is only 
another proof of the weaknefs and fallibility of the 
human mind, which is never fatisfied with the enjoy- 
ments within its reach, however excellent they may 
be; but pants after thofe of foreign growth. Thus, 
a people who are poffefled of a fpecies of trial, the 
bell calculated for the difcovery of truth, and the ad- 
vancement of julHce, and which has excited the ad- 
miration of the world, are defirous of parting with 
fuch an advantage for a mode of trial, which is very 
unfatisiadory. 

The court erefted by the ftatute of Elizabeth, and 
which has now fi|llen into difufe, is perhaps one of 
the ftrongeft arguments, that can be adduced to prove, 
that fuch a judicature is' not congenial to the fpirit and 
difpofitions of Britons, nor well adapted for the pur- 
pofes of its inftitution. It it univerfally agreed by all 
writers upon jmrifprudence, that nothing tends fo much 
to the elucidation of truth, and the deteftion of fraud* 
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as the open viva voce examination of witneffes, in the 
prefence of all mankind: before judges, who, from 
■their knowledge of books and men, acquired by long 
ftudy and experience, ‘are well qualified to diferiminate 
and decide between right and wrong j and before 
twelve upright citizens, who have an opportunity 
of obferving the appearance, countenance, inclina* 
tion» and deportment of thofe who are thus examin- 
ed upon oath. Befides the lubje£ls of thofe dates, 
which have eftablilhed thefe equitable tribunals, fen- 
fible of the fuperior advantages of the Englijh inditu- 
tion,, feeling that in great mercantile quedions, the 
greated attention is paid to the eternal and immutable 
principles of reafon, and that all men, whether natives 
or foreigners, here meet with an equal meafure in the 
adminidration of judice, fly to this country to make 
their contradts of infurance, that in cafe of a difputc* 
they may have the benefit of its laws. Did it fall 
within the compafs of this inquiry, I could relate 
many cafes, of the truth of which I have not the fmalled 
reafon to doubt, which would ferve to Ihew the idea 
entertained by Foreigners of our mercantile jurifpru- 
dence, and the high repute and cdiination in which 
our judges are judly held by the European nations. 

But though the court of Policies of Aflurance has 
been long difufed j though it is near a century fince 
quedions of this nature became chiefly the fubjeft of 
common law jurifdidion ; yet I am fure I rather go 
beyond bounds, if I aflTert that in all our reporters 
from the reign of Queen Elizabeth^ to the year 1756, 
when Lord Mansfield became Chief Judice of the 
King’s Bench, there are 60 cafes upon matters of in- 
furance. Even thofe cafes which are reported, - are 
{uch loofe notes, modly of trials at Kifi Erius^ con- 
taining 
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taining a fhort opmion of a Angle judge, and very 
often no opinion at all, but merely a general verdi^, 
that little information can be collefled upon the fubjedf. 
Prom hence it muft neceflarily follow, that as there 
have been but few pofitive regulations upon infurances, 
the principles, on- which they were founded, could 
never have been widely diifufed, nor very generally- 
known. 

This was owine to fome defedls, which were dif- 
covcrablc in the proceedings in our courts, and in the 
delays and expences which fuitors experienced ; fo that 
they rather chofe to fubmit to their firft lofs, than be 
harafl'ed by the delays of the law, or be at the ex- 
pence of trying a queftion, of which the decifion 
might perhaps be of lefs moment to the individual 
than to the public. Thefe defects were fo glaring, 
that it was one of the firft adts of Lord Mansfield'^ ad- 
miniftration to apply a remedy ; and his labours have 
been happily attended with fuch fuccefs, that they have 
been of cflcntial fejrvice to the nation in general, con- 
fidered in a commercial light, and have excited the ap- 
plaufe and approbation of Europe. 

Before the time of this venerable judge, the legal 
proceedings, even on contradts of infurance, were fub- 
jedt to great vexations and oppreflions. If the under- 
writers refufed payment, it w'as ufual for the infured 
to bring a feparate addon againft each of the under- 
writers on the policy, and to proceed to ti-ial on all. 
The multiplicity _ of trials was oppreflive both to the 
infurers and infured ; and the infurers, if they had any 
real point to try, were put to an enormous expence, 
beford they could obtain any decifion of the queftion 
which they wiflied to agitate. Some underwriters, who 
thought they had a found defence, and who were de- 
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Jlrous of avoiding unncceffary cofts or delay to them- 
felves or the infured, applied to the court of King’s 
Bench to flay the proceedings in all the actions but one, 
undertaking to pay ‘the. amount of their fubfcriptions 
with 'cofts, if the plaintiff fhould fiiccecd in the caufe 
which was tried ; and offering to admit on their part 
every thing which might bring the true merits of the 
cafe before the court and jury. Reafonable as this 
offer was, the plaintiff, cither from pcrverfonefs of 
difpofition, or the illiberality and cunning of his ad- 
vifers, refufed his confent to the application. The 
Bnntrd. coutt did not think themfelves warranted to make fuch 
a rule without his confent ; but Mr. Juftice Denifon 
intimated that if the plaintiff perfifted, againft his own 
intercft, in his right to try all the caufes, the court had 
the power of granting imparlances in all but one, till 
there was an opportunity of ^trying that one adion. 
Lord Mansfeld then ftated the great advantages re- 
fulting to each party by confendng to the application 
w'hich was made j and added, that if the plaintiff con> 
fented to fuch a rule, the defendant fliould undertake 
not to file any bill in equity for delky, nor to bring a 
writ of error (a), and fhould produce all books and 
papers that v/crc material to the point in iffue. This 
rule was afterwards confented to by the plaintiff, and wa? 
found fo beneficial to all parties, that it is now grown 
into general ufc ; and is called The Confolidation, 
Rule. Thus on the one hand, defendants may have 
queftions of real importance tried at a fmall expence ; 
and plaintiffs are not delayed in their fuits by thofe 
arts, which have too frequently been reforted to in 
order to evade the payment of a juft demand. 

(a) The Court of (Common Pleas were unanimoufly of ^inion^ 
after confideration, that a dirfendant who had entered into the con> 
folidation rule, could not bring a writ of error at all, although there be 
manifvft error upon the record. Camdtnv, i H, Blac. Rep. 21. 

It 
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In former times, the whole of the cafe was left 
generally to the jury, without any minute ftatement 
from the bench of the principles of law, on which in- 
furances were eftablifhed ; and a^ the verdifts were 
general, it was almoft impoffible to determine from 
the reports we now fee upon what grounds the cafe 
was decided. Nay, even if a doubt arofe in point of 
law, and a cafe was referved upon that doubt, it was 
afterwards argued in private at the chambers of the 
judge who tried the caufe, and by his Angle decifion 
the parties were bound. Thus, whatever his opinion 
might be, it never was promulgated to the world ; and 
could never be the rule of decifion in any future cafe. 

Lord Mansjidd introduced a different mode of pro- 
ceeding ; for in his ftatement of the cafe to the jury* 
he enlarged upon the rules and principles of law, as 
applicable to that cafe ; and left it to them to make 
the application of thofe principles to the fa£ts in evi- 
dence before them. So that if a general verdift were 
given, the grounds, on which the jury proceeded, 
might be more eafijy afeertained. Befides, if any real 
difficulty occurred in point of law, his Lordlhip ad- 
vifed the counfel to confent to a fpecial cafe. In a 
fpecial cafe, the fafts are either admitted by the parties, 
or if they are difputed, are proved ; and then the judge 
takes the opinion of the jury upon thefe fads, referving 
the queftion of law to be agitat^ elfewhere. Thelc 
cafes are afterwards argued, not before the judge in 
private, but in open .court before 'all the judges of the 
bench from which the record comes. Thus nice tmd 
important queftions are now not haftily and unadvifedly 
decided ; but the parties have their cafe ferioufly con- 
lidered and debated by the whole court; the decifion 
becomes notorious to the world it is recorded for a 
precedent of law arifing from the fads found, and ferves 
as a rule to guide the opinion of future judges. 


It 
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tt had alfo been the cuftom, when cafes W'cre rc- 
ferved, to leave it to the coimfcl on both (ides to draw 
them up at their leilure. Tliis introduced confiderablc 
delays ; for every £i£t became again a fubjeft of dif- 
pute ; and frequently from the hurry of bufmefs and 
other avocations of the counfel, the cafe was negleded 
for a confiderablc time, before it was ready for the in- 
fpedion of the court. 

Now, whenever, a cafe is referved, the judge him- 
felf dictates to the clerk of the court the fads which 
ought to be dated, and the quedion upon which the 
opinion of the court is required : and in addition to 
this Lord Mamjicld^ whofe rules are now the fubjccl 
of our enquiry, ordered that all cafes fo referved mud 
be fet down for argument within the fird four days of 
the term following the trial ; otherwife the judgment 
mud be entered according to the finding of the jury. 

One additional improvement in the proceedings re- 
mains to be mentioned. Before I.ord Mans/lc/d’s time, 
it was almod a matter of courfe not to decide any cafe, 
without hearing two arguments upon it : but in the 
very firft caufe which is reported of his Lordlhip’s de- 
cifions, he expreffed himfelf to this effeft: “ Where 

we have no doubt, we ought not to put the parties 
“ to the delay and expence of a further argument, nor 
“ leave other perfons who may be intereded in the 
“ determination of a point of a general nature, unne- 
“ ceflarily under the anxiety of fufpenfe.” When we 
add to thefe wife regulations the confideration that 
Lord Mamfieldy during his long adrainiftratibn of juf- 
tice, gave up a great part of his time, and employe4 
his talents in the elucidation of thofe , points, which 
tend to fix the fyftem of mercantile jurifprudence upon 
the fured grounds, we need not wonder that that part 

of 
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of it which relates to marine infurances, has attained to 
its prcfent ftate of perfection. 

A complete fyftem of jurifprudence cannot be fud- 
denly erefted : but there is rather matter to excite our 
wonder that fo much has been done in this refpeCt 
within the laft 40 years (a), than ground to complain 
that little has been effeCied. It is the boall of this 
age, that in it the great foundations of maritime jurif- 
prudence have been laid, by clearly developing the 
principles on which policies of infurance are founded, 
and by happily applying thofe principles to particular 
cafes. It will be the bulinefs of the following work, 
which profeffes to lay down a fyftem of the law as it 
now ftands, to point out, among other things, the 
improvements which have been made by the legiflature 
from time to time on the fyftem of infurances, by 
many wife ftatutes and falutary reftriClions ; and to 
prove, that the learned judges of the courts both of 
law and equity, by their liberal and equitable con- 
ftruCtion of thofe ftatutes, and by adopting the true 
principles of commerce in their decifion of the many 
intricate cafes which have been brought before them, 
have added another pillar to that beautiful ftruCture of 
rational jurifprudence, which has defervedly acquired 
the admiration of mankind. 

(/i) This work was originally publiihed in 1787* 
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CHAPTER THE FIRST. 

I 

bF THE POLICY. 


P OLICY is the name given to the in{trument» by which the C H a p. 

contrail of indemnity is eftefted between the infurer and ^ , 
fnfured ; and it is not| like mod; contra£ISj figned by both parties, 
blit only by the infurer, who on that account, it is fuppofed, 
is denominated an underwriter. Notwithftanding this, there 
Ate certain conditions, of which we (hall hereafter have occaCon 
ro fpeak, to be performed as well by the perfon not fubferibing, 
as by the underwriter, otherwife the policy will be void. Of a Burr, 
policies there feem to be two kinds, W/W and opeft policies ; and 
the only difference between them is this, that in the former, 
goods or property infured are valued at prime coft at the time 
of effe£ling the policy ; in the latter, the value is not men* 
rio.ned : that in cafe of an open policy, the real value muff be 
proved ; in a valued policy it is agreed^ andis juff as if the parties 
had admitted it at the trial. 


Although policies of infurance are not to be ranked with fpe- 
clalty contrads, not being under foal, yet they have always 
been held as facied agreements, and of the firff credit ; fo much 
fo, that when once they are underwritten, they cannot be al- 
tered by either party; becaufe it would open a door to an in^ 
finite variety of frauds, and introduce uncertainty into a fpecics 
of contra6f, of which certainty and precilion are the moft effen- ^ 

tial requifites. 

In a cafe before Lord Chancellor Hardwieke^ this do£irine Henkter. 
was admitted in its full extent. The plaintiff had infured a 
fhip at and from London to OJltnd^ from thence to Rotierdanif Affur. 
from thence to the Canaries^ warranted an OJiend (hip, which 
{hip was afterwards taken. The bill was brought to have the 
policy rediffed, for that the intention of the parties was mif- 

E taken 
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C H^A P. taken therein, which was, that the warranty was too general, 
1^ / and that the voyage fhould have been dated to take place from 

Ofiend only, and not from London. The evidence in this cafe 
was the depofition of Knox^ the agent for the company ; who 
depofed that the plaintifF applied to him to infure the (hip, and 
that he believed the plaintiff cold him, (he was, or had been 
an Englijb (hip, and might fay fomething concerning the manner 
or intent of making her an OJlend (liip \ but that his anfwer was, 
that he would not enter into the manner, but that if the plain- 
tiff would warrant her to be an OJlend (hip, he would infure ; 
and that on thofe terms, and no other, the agreement was 
made. There was the evidence of another perfon, who varied 
from Kftoxg in addition to which it was faid, there was the 
evidence arifing from circumftances, for that it was impodiblc 
for the plaintiff to intend to infure her as an OJlend (hip, (lie 
being then in London^ and could not be an Ojlend (hip without 
going to Ojlend s for which proof was read that it was necelTary 
ihe ihould be regiftered. 

Lord Chancellor . — The (irft queftion is, Whether it fufli- 
ciently appears to the court, that this policy, which is a con- 
trad in writing, has been framed contrary to the intent and 
real agreement ? It is certain, that to come at that, there 
ought to be the (Irongeft proof poflTible, for the agreement is 
Iwice reduced into writing in the fame words, and muft have 
the fame conftrudion : and yet the plaintiff feeks, contrary to 
both thefe, to vary them, and that in a cafe, Where his wit- 
nciTcs vary from each other. The (ingle depofition, upon which 
it depends, is very uncertain ; and imports, that they relied 
on the plaintifF’s warranty, leaving the tranfadion relating to 
the manner of making her an Ojlend (hip entirely to himfelf. His 
Lord(hip, therefore, as there was no evidence to vary the con- 
trad from the written words, ordered the bill to be difmiffed.’* 

/ 

At the fame time it muff be obferved, that cafes frequently 
may, and do exift, in which a policy, upon proper evidence, 
may be altered, without any violation of the principles above 
laid down, and which has been often done by the courts both 
of law and equity ; for let it be remembered once for all, that 
in queftions of infurance, which is a coiitrad founded upon 
broad equitable principles, courts of common law are bound by 

the 
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the fame rules of decifion as courts of equity. After Ggnirtgi 
pdiers are likewife frequently altered by confent of the parties; 
and fuch policies are good, agreeably to the maxim^ cznfcnfus 
tollit errorem. 

• 

An inftance of the former kind of alteration of a policy 
occurs in the chanccllorlhip of Lord Hardwch^ to whofe 
decifion we laft referred. The infurance was upon the ftiip 
five hundred pounds, and the policy ftated, that the adventure 
was to commence immediately from the departure of the /hip 
from Fort St. George to London. The bill was brought by- the 
plaintiff, fuggefting that the owner had employed a Mr. Halhead 
to infure the (hip with the defendants, to commence from her 
arrival at Fort St. George : that a label, agreeable to thofe in- 
ftruftions, with all the particulars of the agreement, had been 
entered in a book, and fubferibed by Halhead^ and two of the 
directors of the company ; that by a miflahe the policy was 
made out different from the label ; that the fhip being loft in 
the Bay of Bengal^ after her arrival at Furt St. George, but 
before her departure for England, the company refufe to pay ; 
upon the fuggeftions, the plaintifiF prayed that the niiftake 
might be re£tified, and that the company might be ordered to 
pay five hundred pounds with intereft. 

His Lordfhip was of opinion, that the label was a memornTi-* 
dum of the agreement, in which the material parts of the policy 
were inferted ; that although the policy Was ambiguous, the 
label made it clear; and as it was only a miftake of the clerk, it 
ought to be re£lificd according to the label. 

In an acl on upon a policy of in 'iirance^ and non atTumpftt 
pleaded, the fa£ts were, that a broker, had inftruL^ions ■ 

to procure an infurance on gooils on board the of 

Sdint Chrijhpher^s, Captain A. Hill, commander : that S^ubhs, in 
writing the policy, by miftake, made th'2 infaraMce on the 
Captain Hajleivoody commander^ which w’^as fuburibed by 
the defendant : that the Mary Galley was loft, aiid then Stubbs 
applied to the infurers to confent to alter the poHcy, to 
which they agreed. It was urged, that oh account of the altera- 
tion, the defendant fliould have an increafe of premium, the 
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c A P. (i^jp jj^ng ftoijfef Galley. But Holt^ chief 

juilice, ruled, that the a£lion well lay upon the policy^ and that 
themiitakc might be fet right. 


A policy of infurance,^wheu clFccled, bec omes the property 
of the infured : and \i it be wrongfully withheld, either by the 
broker employed by him to cfFcft it, or by any other perfon 
to whofc hands it may happen to come, he may maintain 
an uAioti of trover for it, as well as for any other fpecies of 
property. 


Harding v. 
C^^itr and 
anoihci, 
Siiiiiigs at 
Cuildhaii^ 
£altcr Vn* 
cation, 
17 ^ 1 * 


Thus an aflion of trover was brought agarnft the defen- 
dants for two policies of infuraiice. The defendants were 
broker?, who had written to the plaintiff, the nvdter oi a veffel, 
that they had got two policies eff».6"led ; the one on account of 
the plaintiff's deaths and Wages, the other on account of the 
owners, and that the underwriter was Mr. Newnham. A lofs 
having happened, the defendant produced a policy, underwritten 
by one J. S. only infuring the Ihip, in which the plaintiff had 
2)0 intcrdl. 


Lord Mansfield . — I fliall confider tlic defendants as the 
aftual infurers, and therefore the plaintiff mud prove his in- 
tcreft and lofs. The defence fet up was, that the letter above 
ftaied in evidence was written by the defendant's clerk through 
miilake and it was faid, that trover could not be maintained 
for that w'hich never cxifted : but his Lordfliip w^ould not fufter 
the defendants now to contradift their own reprefentation ; and 
the plaintiff accordingly had a verdifi to the amount of his in* 
tereft, the premium being dedudted.” 

It is material to obferve, that policies of infurance, though 
called written iiidruments, are, for the convenience of trade^ 
and the difpatch of buflnefs, generally pfinted, leaving blanks 
for the infcrtlon of names and all other requifites. This being 
the cafe, it is frequently neceffary to infert written claufes, in 
order to exprefs the meaning of the parties to the contra£):, 
which, from fome particular circumdances, the printed form 
may not fufficiently eiplain. Thcfe written claufes and con« 
ditions, thus inferred, are to be confidered as the real contraff ; 
the court will look to them to find out the intention of the 

parties^ 
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parties, and will confcquently fuffer fuch conditions to controul c 
the printed words in policies of infurance *• 

Having premifed thus much of policies In general, it mny 
be proper to confider this fubje£i in a threefold point pf 
view : Firft, what perfon<? may be infurers : Secondly, what 
things may be infured ; Thirdly, what the requifites pf a 
policy are. 

I ft. What perfons may be Infurers. It fliould feem, that 
by the common law and ufage of merchants, any perfon what- 
ever might be an Infurcr, however unable he might be, from 
poverty, to make up the Ioffes infured againft, provided the 
merchant was weak enough to truft to fuch a fecurity. In 
procefs of time, however, there were fo many who made a 
fhew of great wealth, in order to deceive the honed and un- 
fufpicious trader out ol hia premiums, and who were in infoU 
vent circum (Lances, that it became an ohjeff of national con* 
cern, and parliamentary interference. The mifehiefs then 
cxlftingin tliis branch of trade, and the dangerous confequenecs 
thence arifing to the interefts of the country, are to be colleded 
from the preamble of the ftatute, w^hich pafled in the reign of 
George the Firft, to remedy ihefe evils, and which has in fome, 6 Geo. 
though not in any ^rcat degree, reftrained the rule of the com- 
mon law as to the unlimited right any man or body of men 
had to become infurers. ** Whereas it has been found by cx« 

“ perience, that many particular perfons, after they have re* 

♦« received large premiums or confideration monies for or to* 

•* wards the infuring of fliips, goods, and merchandizes fat fca^ 

** have become bankrupts, or otherwife failed in anfwcring 
or complying with their pohcics of infurance, whereby they 
“ were particularly engaged to make good, or contribute to- 
wards the Ioffes ^hich merchants and traders have fuft^ined 
to ihe ruin and impoverifhment of many merchants and traders^ 

** and to the difcoqragement of adventurers at fea, and to the 
** great diminution of the trade, wealth, ftrength, and publick 
** revenues of the kingdom : And whereas it is conceived, that 
if two fevcral and diftinfl corporations, with a competent 


* See the eflfcdl of the wntren and printed chufea in a policy of Infurance very lu« 
cidly explained by Lord EiUnborougb in giving judgment, iu n faufe of Htitrtfon v« 
FrtHch po.'i, Co. ZyOJ the a Policy '.f ln(ui ame, 

£ 3 •• joint 
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C H^A P. cc joint dock to each of them belongingi and under proper con- 
, ditions, rellri£IionS| and regulations, were crefted and efta- 

“ bliflied for affurance of Ihips, goods, or merchandizes at fea^ 
or going to fea, (excluGve of all or any other corporations 
** or bodies politic already created, or hereafter to be created^ 
and llkcwife ^'xcluGve of fuch focietit s or partncrfliips as now 
are, or may hereafter be entered into for. that purpofe,) 
“ foveral merchants or traders, who adventure their eftates, 
“ or part of their eftates, in fuch fliips, goods, and mcrchan- 
dizes, at fea, or going to fea, (efpecially in remote or ha- 
zardous voyages,) would think it much fafer for them to dc- 
pend upon the policies or alTurances of either of thofe two 
corporations, fo to be ere£led and cftablilhed, than on the 
policies or afluranccs of private or particular perfons.” The 
ftatute then goes on to authorize his majefty to grant charters 
to two diftin£^ companies or corporations, for the alliirance of 
fhips, goods, and merchandizes, at fea, or going to fea, and for 
lending money on bottomree. The ftatute alfo cnafts that the 
corporations may purchafe lands to the amount of one thoufand 
pounds per annum^ may have a common fcal, and may be capa- 
ble to fue and be fued at law ; that each corporation lhall pro- 
vide a fufficient ftock of ready money to fatisfy and difeharge all 
juft demands, arifing upon their policies of infurance \ and in 
cafe of refufaJ, the parties infured may bring'their aftion againft 
the corporation, and fliall recover double damages and cofts- 
This cl aufe, however, giving double damages, was afterwards 
c iq. f. 15. thought by the leglilaturc to be hard and oppreflive ; and there- 
0*30^/ 43. fore, by a claufe in a fubfequent ftatute, thefe corporations 
Vide port allowed to plead the general iffiie to any aftion brought 

* againft them ; and the jury, in eftimaring the damages, as well 
with rcfpedl to them as any other perfons, were left to their 
own diferetion. 


After fevcral other claufes for the internal regulation of thefe 
corporations, the ftatute of the fixth of Geo, the Firft goes on 
to prohibit any other fociety or partncrfliip whatfoever from 
making infurances, or lending money on bottomree. And 
« be it enafted, that, from and after the granting or making 
the faid charters or indentures foreredling the two corpora- 
tions before mentioned, and pa(Iing.the fame under the great 
** feal, for and during the conthiuance of the faid corporations 

‘ ** refpec- 
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« rcfpcfllvely, or either of them, all other corporations or bodies c h^a p, 
politick, before this time crefted qjr eftabliflied, or hereafter to 
be erected or eftablilhed, whether fuch corporations or bodies 
<< politic, or any of them, be foie or aggregate, and all fuch 
** focieties and partnerflilps as now are, or hereafter (hall or 
« may be, entered into by any perfon or perfons, for affuring 
«« (hips or merchandizes at fca, or for lending money on bot- 
tomrec, (hall, by force and virtue of this aft, be reftrained 
“ from granting, figning, or underwriting any policy of alTur- 
ance, or making any contrafts for aiTurance of or upon any 
(hip or (hips, goods, or merchandizes, at fea, or going to fea^ 
and for lending any monies by way of bottomree as aforefaid : 
and if any corporation or body politick, or perfons afting in 
fuch fociety or partnerlhip (other than the two corporations 
intended to be eftabliflied by this aft, or one of them) (hall 
prefume to grant, lign, or underwrite, after the twenty-fourth 
day of June 172c, any fuch policy or policies, or make any 
** fuch contraft or contrafts for alTurance of or upon any (hip 
or (hips, goods or merchandizes, at fea, or going to fca, or 
take or agree to take any premium or other reward for fuch 
** policy or policies, every fuch policy and policies of a(ruranc« 
of or upon any fuch Oiip or (hips, goods or merchandizes^ 

(liall be ipfo facio void, and all and every fuch fum or fums fo 
‘‘ figned and underwritten in fuch policy or policies (hall be 
forfeited, and fliall and may be recovered, one half to the ufc 
of his majefty, tlje other to that of the informer, by aftion ; 
and if any corporation or bodies politick, or perfions afting 
in fuch fociety or partncrfliip, other than the two corporations 
** intended to be erefted by this aft, oronc of them, (hall pre- 
** fume to lend, or agree to lend, or advance, by themftlves or 
“ any others on their behalf, after the faid twenty-fourth day 
** of June 1720, any money by way of bottomree contrary 
“ to this aft, the bpnd or other fccurity for the fame (liafl be 
“ void, and fuch agreement fliall be adjudged 10 

‘‘ be an ufurious contrail, and the offenders therein fliall 
fuff\ r as in cafes of ufury: ncvcrthclefs it is intended and 
«« hereby declared, that any private or particular perfon or 
“ perfons fliall be at liberty to write or underwrite any po- 
licies, or engage himfelf or herfelf in any alTurances of, for, 

«« or upon any (hip or (hips, goods or merchandizes at fea, 

•* or going to fca, or may lend money by way of bottomree, 

£ 4 * * ? a 
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CHAP. « as fully and bcncficiaHyi as if thl§ a£I had neper been made, 
fo as the fame be nqt on the account or rifque of a epr- 
poration or body politick, or upon the account or rilque of 
perfons aQing in a fociety or partnerlhip for that purpofe as 
aforefaid.” 

Upon this claufe of the (^atqte, a queflion arofe at Guildhall, 
It was ana^ion brought againft the defendant to recover a funa 
of money received by him from one Brijhnu to the plaintifi' 3 ufc. 
The plaintiff wa$ an underwriter, and the defendant was a 
broker} and a lofs having happened upon a policy underwritten 
by the plaintiff, he had been obliged tp pay it : but Bri/low, hav- 
ing agreed to take half the plaintiff’s riik, had paid his moiety pf 
the lofs intp the hands pf the defendant, to recover it from 
tyhom this a£lion was brought. 

Lord Kenyon^ C. J.— I am of opinion that the plaintiff can- 
not recover; for this is clearly a partnerlhip within the a£l of 
parliament. If a (ingle name appears on the policy, as in this 
cafe, the infurer (hall never be allowed, if a lofs happen, to 
defeat a hn& fide infurance, by faying to an innocent perfop, 
there was a fecret partnerfliip between another and myfclf, 
and therefore the policy is void. But here the plaipiiffis himfelf 
the underwriter, who comes to enforce an illegal contra£t : it is 
a partnerfhip pro hac vice: and this party cannot apply to a 
Court pf JuHice to enforce a contrail founded in a breach pf 
the law.*' 

No motion was ever made tp fet aGdc the nonfuit ; but tw.Q 
or three days afterwards, Lord Kenyon took occafion to mentipn 
to the bar, that he had ftated the cafe to the other Judges of the 
court of King*s Bench^ who were unanimoully of the fame opi- 
nion with his Lordihip. 

Mitchfli In a more modern qafe, the dccjGon in Sullivan v. Greaves 
^mgNees”f under difeuflion in the court of Common Pleas^ and the 

gwn by Lord Kenyon w^as conGrmed by the unanimous 
Cnckburn/ opitiion of that Court. 

alTignee of 
Tyler a 

fcankiupt. The fails were, that the two bankrupts were engaged in a 
lihe. fo, tjje iiifuranqc of IJiips, which was carried on in 
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17^9. 
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the name of Robertfen^ who, at the time of his bankruptcy, had 
paid a much larger fum for Ioffes than he had received for pre- 
miums: anil to recover a moiety of this fum from Ty/er’s cftatc 
was the objed of this adion. The Lord Chief Juftice Eyre hav^ 
ing nonfuited the phintiffs at the trial, and a motion having been 
made to fet the nonfult afide, the learned Judges, after argument 
a: the bar, delivered their opinions. 



Ld. Ch. J. iijw— This queftion depends on the true con- 
flrudion of the ftat. 6 Geo. i. c, i8. By that ad, the two cor- 
porations became the purchafers of the exclufivc privilege of 
infuring on a joint ftock ; and to give effed to that privilege, 
all other perfons are prohibited from infuring on a joint (lock. 
Now it appears clearly on the firft view, that the provilSons of 
the ad are at an end, if a perfon, by merely infuring in his own 
name, can have the advantage of a joint capital, which the ad 
meant to prohibit. This partrierfhip therefore is contrary to the 
fpirit of the ad ; and it is alfo contrary to the letter of it. The 
j 2 th fedion direds, that all focieties, &c. * This does not at 
all go to confine the meaning of the legiflature to an avowed 
partnerdiip, infuring publickly in their own names *, but the 
objed is tp prevent any other joint (lock being embarked in in- 
furing. This being fo, the confequence unavoidably is, that no 
contrad can arife diredly out of fuch a proceeding, fo as to be 
the foundation of aA adion,” 

Mr. J. Heath.^^^ I am of the fame opinion. It feems to me 
that the objed of the llatute would be totally defeated, if it 
were to extend only to thofe policies, in which the names of all 
the partners were inferted^ It exprefsiy declares, that every 
policy fubferibed by any perfon ading in a partnerihip (hall be 
abfolutely null and void, though it may be true that the party 
fubferibing (hall be eftopped from fcttipg up a fecret partnerihip 
to defeat a bond fide infurance. And the reafon is obvious *, trade 
is carried on according to the capital employed. Now the In- 
furances would run to the extent of the capital, in whatever 
name the policy might be fubferibed. The objed therefore of 
the (latute was to prevent the employment of a joint capital, 
which would afford the greateft competition with the c(labli(hed 
corporations.” 

f Vide Supri, p. 6. 
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Mr. J. Hotie. — ** As to the fecond point, I agree that if the 
contract be illegal, no adion can arife out of it. But as tqlthe 
firil queftion, whether this contract were illegal or nor, I mud 
confefs I had great doubts, till I heard the opinions of my Lord 
Chief Juft ice and my brother and alfo the cafe cited 

from VarVs Infurance^ for it feemed to me that the ftatutc onfy 
meant to prohibit itifurances where both parties knew that a 
partnerftiip exiftedi but not where there was a ileepin^i: partner- 
ihjp. But I was very much ftruck with the obfervations of my 
brother Henthy that the extent of the infurance would be in pro- 
portion to th^ capital employed, and if there we/e an increafed 
capital there would be an increafed rivalfliip with the corpora- 
tions. Whatever doubts therefore I had, I fubmit to the autho- 
rity of the other Judges/* 

Rule for fetting afide the nonfuit was dlfcharged. 

In a fubfequent cafe, all thefe cafes were confidercd and fully 
confirmed in the Court of Common Pleasy by Lord tldofij Heathy 
Rooke^ and Chambre^ Juftices. 

The rule then cftabllflied by all thefe cafes feems to be this, 
that if the credit of any company or fociety (except the two 
mentioned in the ftatute) be in any event pledged in a contra£k 
of this nature, the contrail is void. And therefore where a 
company of (hip owners engaged to infure each other’s (hips, 
though they covenanted feverallyy and not to pay a certain 
fum in cafe of lofs in proportion to their refpedive (hares, yet 
as there was a claufe providing that in cafe of the irifolvcncy of 
any one of tlie members, all the others were to be rcfponfible, 
the contraA was void. 

But if in fuch an alTociation, each individual fubferiber is 
only liable for the fum to which his name appears, and not for 
the default of the other fuberibers, it has been held by Lord 
Kenyon^ that fuch an alTociation docs not infringe on tlie a^l of 
parliament. 

There are claufes, in a fubfequent part of the ftatute now un- 
der difcunTion, fecuring to the South Sea and Eajl India Companies, 

aM 
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all the rights aitd privileges which they had enjoyed previous to CHAP 
the paffing of that afl, and the right of lending money on hot- ^ . 

tomree to the captains of their own fliips. 

This ftatute is the only pofitive regulation to be found in the 
hw of thiscounrry, with refpedl: to what perfons fliallj or (hall 
not be infurers. By virtue of that a£l, the two oSiceSi under the 
names of the Royal Exchange AJfurance Offices, and the London 
AJfitrance Office, were created and eftabllffied, by charter of 
George the Firft, under the great feal of Great Britain^ bearing 
date the twcnty-fecond day of JunCf in the fixth year of his 
reign ; and they Hill continue offices for the infurance of pro* 
perty. The legiflature having thus anxioufly provided for the 
fecuriiy of thofe merchants, who might be defirous of carrying 
on an cxtcnfive trade, but who were deterred from doing fo 
through fear of the infolvency of underwriters, having ftipulated 
with the company that they (hould have fufficient funds for the 
payment of all demands that might be made, and at the fame 
time, allowing to private underwriters the full liberty of in- 
furin^ to any amount with ihofc who were fatisfied to trull to 
their private fecurities only *, it is not to be wondered at, that 
the bufinefs of infurance increafed to a degree almoH ‘ incon- 
ceivable. Indeed, any perfon, (itice this (latute, may infure as 
at the common law, .with this fingle exception, that any policy 
fubferibed by a private firm or partnerfhip, is abfolutely void. 

adly, What things may be infured. I beg leave here to pre- 
mife, that I do not mean at prefent to go into the great qucftlon 
of infurance, t4pcn intereji or no inter^y having referved that for 
the fubjeft of a diftincl chapter. My defign in this place is 
only to (hew, what kinds of property are the fubje£l of infur- 
ance, upon fuppofition that every perfon, making infurance, is 
intcr'elled in the thing infured as the law requires. 

The moll frequent fubjefts of infurance arc (hips, goods, iM’gens* 
merchandizes, the freight or hire of (hips: alfo lioufes, ware- 
houfes, and the goods laid up in them from danger by fire : and 
infurance on live>. Of the two laft of which, more will be faid Srepoff, 
hereafter. But although infurances upon fuch property, as we 
have juft enumerated, moll frequently occur In pniOIcc \ yet in 

the 
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the law books wc meet with cafes which can hardly fall wlthiii 
any of thofc deferiptions. 

Thus bottomree and are a particular fpecies of 

property which may be the fubjedi of infurance. But then it 
mud be particularly exprelTed in the policy to be refpondentia in-* 
tereft 3 for under a general infurance on goods^ the party infured 
cannot recover money lent on bottomree. Such has been^ and 
is at this day, the edabliflied ufage of merchants. 

This was folemnly decided in an a£iion upon a policy of in* 
furance ** upon goods and merchandizes^ loaden, or to be loaden 
** aboard the Denham^ William Tryon^ commander, at and 
“ from Bengal^ to any ports or places whatfoever in the Eojl 
“ In^es^ until her fafe arrival in LonJon,^^ The evidence ap* 
peared to be, that before the figning of the policy, the plain- 
tiff* had lent Captain Tryon, upon the goods, then loaden, and 
to be loaden on board the faid fliip, on account of the faid 
Captain Tryon, the fum of feven hundred and (ixty-four pounds, 
at refpondentia, for which a Jbond was executed in the ufual 
form : that the {hip, at the time of the lofs, had goods and mer- 
chandizes on board, the property of Captain Tryon, of greater 
value than all the money he had borrowed : that the (hip was 
afterwards burnt, and all the goods and merchandizes were 
totally confumed and loft. Upon thefe fafls, the queftion was, 
Whether the plaintiff could recover? This cafe was twice argued 
at the bar *, the court took time to confider it, and were unani- 
mous in their determination. 

Lord Mansfield. — I inclined at the trial, and fince upon the 
argument, to fupport this infurance, being convinced that it U 
fair, and that the doubt has arifen by a dip in omitting to fpe- 
cify (as it was intended to have been done) thr>.t this was a re,- 
fpondentia intereft. The ground of fupporting this infurance, if 
it could have been fupported, was a claufe of the 19 6. 2. c. 37. 
f 5. which, as to the purpofe of infurance, confiders the bor- 
rower as having a right to infure only for the furpius value, 
over and above the money he has borrowed at refpondentia. Yet 
we are all fatisbed that this aft of parliament never meant, or 
intended to make, any alteration in the manner of infurances ; 
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tts view was to prevent gaming or wagering poHrics, where the 
infurer had no intctcft at all ; and if the lender of money at 
fporidentia were to be at liberty to infurc for more than his vrhole 
interefti it would be a gaming policy ; for it is obviousi that if 
he could infure all the goodsi and infure his refpondentia intered 
belideSi this would amount to an infurance beyond his whole 
intered. In deferibing refpondentia intered, the gives the 
lender alone a right to make infurance on the money lent : fo 
that the a£l left it on the practice. I have looked into the 
pra£lice, and I find, that bottomree and refpondentia are a par-^ 
tictilar f secies of infurance in themfelves, and have taken a par- 
ticular denomination. I cannot find even a di5lum in any writer 
foreign or doknedic, that the refpondentia creditor may infure 
upon the goods, as goods, I find too, by talking with intelligent 
perfons very converfant in the knowledge and pra£tice of in- 
f^uranccs, that they always do mention refpondentia intered, 
whenever they mean to infure it. It might be greatly incon- 
venient to introduce a pracJlice contrary to general ufage, and 
there may be fome opening to fraud if it be not fpccificd. 
The ground of our refolution is, «« That it is now eftabliflied, 
as the law and praflice of merchants, that refpondentia and 
bottomree mud be fpecified and mentioned in the policy of 
infurance.” 

It is to be obferved, that in this judgment the court confined 
ilfelf entirely to the cafe then before it, but did not mean to de- 
cide, that a perfon, having a fpecial intered in goods, could not 
recover under an infurance upon goods generally. Lord Man/- 
field, indeed, cxprcfsly faid, at the concluGon of his argument, 
that they dicUnot mean to determine, that no fpecial intered in 
goods might be given in evidence, in other cafes than in thofe 
of refpondentia and bottomree, if the circumdance of the cafe 
(hould happen to admit of it. The lien which a factor, to whom 
a balance is due, has ypon the goods of his principal, comes 
under the exception taken by the court ; and an infurance upon 
inch an intered feems to have been admitted, if not abfolutciy 
held, to be good, in the cafe of Godin v. AiTurance Com- 

pany, which will be fully dated in that part of this work which 
treats of double infurances. 

5 But 
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But although the dccifion in Glover and Black has never been 
called in queftioui yet it has fince been ruled, that money ex. 
pended by the captain for the ufe of the ihip, and for which 
re/pondentia intereft was charged, may be recovered under an 
infurance on goodly /pecif^ and effeSls^ provided the ufage of the 
trade, which in matters of infurance is always of great weight, 
^anflions it. 


cSiic aflion upon a policy of infurance on goods^ fpccie, 

B. R.i^> ond effeBs of the plaintiff, who was alfo the captain, on board 
Cco HI plaintiff claimed under that infurance, money ex- 

pended by him in the courfe of the voyage for the ufe of the 
(hip, and for which he charged refpondentia intereft. 

Lord Mansfield^ after delivering his opinion upon another 
point, which arofe in the caufe, and which will be mentioned 
in another part of this work, faid, as to the fecond queftion, 
whether the words, goods^ fpecic^ and extended to thi» 

intereft, I fhould think not, if we were only to confidcr the words 
made ufe of. But here there is an exprefs ufage^ which muft 
govern our decifion. A great many captains in the Eajl 
India fervice fwear, that this kind of intereft is always in- 
fured in this way, and 1 obferve the perfon here infured is the 
captain^ 

By the maritime regulations of mod, if not of all,, the trading 
powers in Europe^ infurances upon the wages of feamen are for- 
bidden *, a regulation founded in wifdom and found policy. In 
Great Britain^ a great and commercial nation, fuch an ordinance 
is particularly neceffary, and it is agreeable to the g^licy of the 
general law of that country, by which it is declared, That no 
mafter or owner of any merchant fnip fhall pay to any feaman, 
beyond the feas, any money or effcdls on account of wages, 
exceeding one moiety of the wages dqc, at the time of fuch 
“ payment, till fuch (hip (hall return to Great Britain or lr§- 
•• !andy By this falutary law, the failors are interefted ia the 
return of the (hip ; they will, on that account, be prevented 
from deferring it when abroad, Trom leaving it unmanned, and 
in times of danger, arifing cither from perils of the fca, or the 
attacks of an enemy, will be more anxious for its prefervatioiK 
Bat thefc good effefts would be entirely defeated, if infurance 
* on 
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on their wages were to be permitted ; for to whatever caufc the ^ a p, 

lofs might be attributed, they would (till H>e fecure. Since the - ^ 

former editions of this work, it has been held in an exprefs cafe 
upon the fubjedl, that a failor can neither infure his wages, nor 7 ferm * 
any commodity, which he is to receive^at the end of the voyage ’ 57 - 
in lieu of wages. Hbwever, it Ihould feem, that this regulation 1 MageDi« 
does not mean to prevent mariners from infuring for the home- 
ward voyage thofe wages which they have received abroad, or 
goods which they have purchafed with thofe wages in order to 
bring them home ; but, in fuch a cafe, they are confidcred in the 
fame light with other men. 


Thefe prohibitions do not extend to the mafters of (hips ; and King ▼. 
therefore it has been held that an infurance on the commiiGon, ^ew 
privileges, &c. of the captain of a fhip in the African trade is 
h’gal. 


In an a£lIon upon a policy of infurance upon Fort Marl^ Carter 
borough^ other wife Bencoolen^ in the Eaji Indies^ for twelve ca- 
lendar months, from the firft of OElober J759, to the firft of l905*and 
O^oher 1760, againft an European enemy, for the benefit of the ' 
governor, it was doubted by the Jearned chief juftice who tried 
that caufe, whether a policy againft the lofs of Fort MarU Lord 
borough for the benefit of the governor was good, upon the prin- 
ciple which does not allow a failor to infure his w’agcs. But 
afterwards, when he came to deliver the opinion of the court 
upon all the points in that caufe, after mentioning this doubt, 
which occurred to his mind, he went on thus : But con- 
** fidcring that this place, though called a fort, was really but a 
fadory or fettlement for trade and that he, though called a 
governor, was really but a merchant \ coiifidering too, that 
“ the law allows a captain of a (hip to infure goods which 
he has on board, or his (hare in the (hip, if he be a part 
“ owner ; and the captain of a privateer, if he be a part owner, 

** to infure his (hare ; confidering too, that the objedion could 
1101, upon any ground of juftice, be made by the infurer, w^ho 
knew him to be the governor at the time he took the pre- 
“ mium ; and as with regard to principles of public conve- 
** nience, the cafe fo feldom happens, (I never knew one be- 
fore,) any danger from the example is little to be appre- 
hended \ I did not think myfelf warranted, upon that point, 

3 to 
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c A P. « fo nonfuit the plaintiff : efpecially too, as the objedion did 

> - -■ ** not come from the bar. Thongh this point was mentioned, 

« it was not infilled upon at the laft trial ; not has it been 
ferioully argued, upon this motion, as fuffleient alone to racate 
the policy : and if it had, we are all of bpinion, that we are 
hot warranted to fay that it is void upon that account,” 
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It has long been a quellion, how far infuranCes upOn fhips 
of goods of enemies are politick or legal. Upon the continent 
of Europe it fhould feem, that they are in general abfolutcly pro- 
hibited, under penalty of the infurance being void, and the de- 
linquent’s forfeiting the fum, to which he had fubferibed. Thefe 
laws have been paffed from an idea, that fuch infurances arc 
prejudicial to the interefts of the country tolerating fuch con- 
trads, by enabling an enemy to continue his trade, on account 
of the degree of protection thus afforded him againff the mari- 
time ftrengthof the nation making the infurance. In England, 
till very lately, this queffion has been undecided ; but the court 
of King’s Bench have, in fome very modern inffanccs, been una- 
nimoufly of opinion that fuch infurances arc illegal and abfo- 
lutcly void. I fhall, however, when I come to the chapter on 
illegal voyages, ftate the arguments on both fides of this im- 
portant queffion. In this place I fliall only oljfcrve, that in the 
year 174^1 * hill was introduced into parliament, “ to prevent 
“ affiirances on Ihips belonging to France, and on merchandizes 
“ and effe^s laden thereon, during the then exiffing war with 
“ France." That bill was oppofed on principles of policy and 
expediency, by the two greateft lawyers and mo(l eminent 
fpcakers of that age, the Honourable William Murray and Sir 
Dudley Ryder} but the legiflaturc thought proper to pafs the 
bill into a law, inflicting a penalty of 50c/. upon the perfons 
making fuch infurances, and alfo declaring the policy to be void. 


The cxiftence of that aft, however, was limited by the du- 
ration of the then war. But in the year 1 793 a fimilar Icgif- 
lative provifion has been made, declaring that infurances in the 
mentioned (hall not only be void, but the offending perfon 
31 c«o. III. he imprifoned three months. This ftatute is alfo tern- 
U 4. porary \ but the declfions above alluded to, and which will be 
fully quoted hereafter, have determined that all infurances upon 
the property of an opes enemy are void, independant of the a^s 

of 
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of parliament. It is not to be diflembled that thcfe dccidons 
are rather inoppofition to the fentimcntsof Lord Mansfield and 
Lord Hardwitie : for although the cafe docs not feem ever to 
have come for a judicial opinion before them, yet it is evidentf 
from what they have declared both in'parliameOt and on the 
bench, that on principles of expediency, thofe illuftrious men 
were inclined to fupport fuch infurances, although it fliould 
feem, with all deference to fuch names, that even the expe.. 
diency of the meafure may greatly be doubted- 
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One fpecies of infurance on foreign fliips or goods was for- 
merly prohibited by ftatute, with a view to fecurc to the Erfi In- 
' dia Company the foie trade to and from the Eefi Indies^ and other 
places, beyond the Cape of Good Hope. The ftatute, after recit- *5 Gco.ii. 
ing, that to admit of infurances on the fhips or veflcls of fo < ** 
reigners trading to the Eajl Indies^ may be a means of encou- 
raging his Majefty’s fubjeils to fliare with foreigners, in efta- 
blifliing new focieties or companies for carrying on the faid trade 
in the dominions of foreign Hates or princes, enafts, ** That nO 
infurances fliall be made, or money lent on bottomree, on 
foreign (hips or goods, bound to or from the Eafi Indies ^ under 
the forfeiture of treble the fum infured or lent,'^ It contains 
an exception, however, in favour of infurances made, or to be 
made, on fhips of the fubjefls of fuch fovereigns, as carried on 
a trade with that part of the world, previous to the month of 
Oliober 1 748. This a£l was to be in force for feven years. 

Whether upon a trial it was found to be a politick or wife re- 
gulation, I have not been able to difeover : but the prefumption 
is to the contrary ; as it does not appear from the ftatute book, 
that this a£t of parliament was continued, or that it was revived 
by any fubfequent ftatute. 

3dly, Of the requifites of a policy. The form of a policy, 
now ufed in London^ iS nearly the fame which was adopted two 
hundred years ago, as may be colledled from Malyne ; but its 
antiquity cannot preferve it from juft cenfure, it being very ir- 
regular and confufed, arid frequently ambiguous, from making 
ufe of the fame words in different fenfes. 

The cffetitials ih the contrafl of infurance arc ; Firft, the 
tiamc of the perfon for whom the inrura.’:ce is made : Secondly, 

p the 
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C H^A P. the names of the fliip and mailer : Thirdly, whether they arc 
1 ^ fliipsi goods, or merchandizes., upon which the Infurance is 

made I Fourthly, the name of the place where the goods are 
laden, and whither thev are bound : Fifthly, the time when the 
rifk begins, and when it ends : Sixthly, all tiie various perils and 
rifles which the infurer takes upon himfelf : Seventhly, the con- 
(ideration or premium, paid for the rilk or hazard run : Eighth- 
ly, the month, day, and year, on which the policy is executed : 
Ninthly, the (lamps required by a£l of parliament. Of each of 
thefe in their order. 


Firft, Of the name of the perfon infured. It was formerly 
very much the praflice to efieft policies of infurance, in biattk 
as it was called, that is, without fpecifying the names of the 
perfons, for whofc ufe and benefit, or on whofe account fuch 
infuranccs were made; a practice which had been found in 
many rcfpe£ls to be mifchievotls, and produflivc of great incon- 
vcnienccs. This mifehief was remedied at a very ear'y period 
in Certoa and France by the marine ordinances of thofe coun- 
tries, which required the name of the perfon infured to be in- 
fert^d in the policy, and whether he was to be confidercd in the 
J\g*^*^*^* capacity of principal or fa£lor. In England a fimilar regulation 
took place in the year 1774, with refpe£l to infurances upon 
lives ; but it was not till the year 1785, that any provifion warf> 
made upon the fubje£l as to policies upon (hips and merchan- 
dizes, the (latute of the 14th Geo. 3. having in terms exempted 
marine infurances from its operation. 
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The (latute declares, •• That, from mid after the fifth day of 
** ^7^5, it (hall not be lawful for any perfon or perfons, 

•• who refide in Great Britain^ fo make, or caufe to be made, 
any policy or policies of infurance upon his, her, or their in- 
•• tereft in any (iiip or (hips, or any goods, merchandizes, efFcQs 
or other property, without inferring in fuch policy or policies, 
his^ hefy or their Qvst^ name or namesy as the perfon interefled 
“ therein, or the name or names of the perfon or perfonsy Who (hall 
cfFcft the fame, as the agent or agents of the petfon or perfons 
<< fo really intereiled therein, or for whofe ufc or benefit, or on 


^hat the <« whofe account, fuch policy or policies is or are underwrote : 

couiH not << and that it (hall not be lawful for any perfon or perfons, who 

recover, be* 

caufe amongft other errundr. the D»me of (hcIrTelU^Ai ivasROt iarerted in the policy. 
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fliall not live or refide in Great Britain^ to makei or caufc to chap. 
be made, any policy or policies of aflurancc upon his, her, or . 

•• their intereft in any (hip or fhips, or on any goods, mer- 
** chandizes, ciFedls, or other property, without infcrting in fuch 
pc'licy or policies the name or names of the agent or agents , 

** of the perfoii or' pcrfons fo really interefted therein, and for 
wliofe ufe or benefit, or on whofe account, the fame is or are 
** fo made and underwrote : and that every policy or policies 
** of aflurancc, made or underwrote contrary to the true intent 
and meaning hereof, fliall be null and void to all intents and 
piirpofes.” 

Upon the ftatute juft recited, a queftion of fome confequence Pray and 
very fooii arofe, namely, Whether, when the agent effefts a ej;"*/* 
policy for the principal refiding abroad, it be necefl'ary to infert Terr. Rep. 
his name in the policy, as agent. ITpon a debate, it was held, 
that if it be not dated, that he elLcied the policy, as the agent 
of the principal, the policy will be void witliin the ftatute. 

Another queftion alfo occurred in the fame cauf', V^iiother it 
was not the intention of the legiflnure, wh^ n tiie principal re. 
fided abroad, that the agent fhould live, in England. It did not 
become neceflary for the court to viccide the latter queftion ; 
but the leaning of the judges clearly was In the affirmative. 


If there were more pcrfons interefted than one, it w'as ab- 
folutely neceffary under the above ftatute that the names of all 
fhould be inferted, otherwife the policy v/as void. Nor would 
any other deferiptiou aniwer UiC defign of that flatufc. Thus 
in a cafe, wher*: there werj feveml plaintiffs, the policy was 
made In the name of Mr. W^tlliam JFiiton and the 'rejl of the 
‘‘ owners f Mr. Juftice BitUirhM the policy was void under 
the ftatute. 

Sittings afier Mich 

The decifions which have been made upon this ftatute have 
now become very immaterial ; atid are only referred ro in order 
to fhew the complete hillory of that branch of the law, which 
we are difeuffing : for fuch mifehiefs and inconveniences were 
found to arife to pcrfons interefted in fhips or vcffels from that 
aft of parliament, that, by a fubfequent ftatute, it was wholly 
repealed. But it was not deemed expedient again to allow of 
policies in blank j and therefore the fame ftatute declared, 

B 2 * « That 
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C H A P. That it fhould not be lawful, from and after the pafling of that 
** aft, for any perfon or perfons, to make or efTeft, or caufe to 
be made or effefted, any policy of affurance on any (hip or 
• veflcl, or upon any goods, merchandizes, eiFefts, or other pro- 

perty whatfoever, without firft infertuig, or cauGng to be 
inferred in fuch policy, the name or names, or the ufual ftilc 
and firm of dealing of one or more of the perfons interefted 
in fuch afiiirance y or without, infiead thereof, firft inferting 
the name or names of the ufual ftile and firm of dealing of 
the confignor or confignors, conGgnee or confignees, of the 
goods or property fo to be infured •, or the name or names, or 
“ the ufual ftilc and firm of dealing of the perfon or perfons re- 
fiding in Great Britain^ who lhall receive the order for and 
effeft fuch policy, or of the perfon or perfons who fliall give 
** the order or direftions to the agent or agents immediately em- 
“ ployed to negociate or efFeft fuch policy.** The ftatute further 
declares ** that every policy made or underwrote contrary to the 
true intent and meaning of this aft, fhall be null and void to 
« all intents and purpofes.” 

DeVigrier Upon this aft It has been held, that it is not neceflary where 
P*. R, Mich! a policy is efl'eftcd by an agent, to add the word agent or any 
other defeription to his name, in the policy itfelf. And it has 
Giifon, alfo been decided, that a policy effefted by a broker, deferibing 
^d^PuiieV, therein as agents has fufficiently complied with the re- 

Rcii/i Voi. quifition of the ftatute. 

345 - 

French v. Prcvious to thc paffiiig of either of thefe afts it was held, 
5 ^Burr^°***** that the hufband of a (hip had no right to infure for any part- 
=7*7. owner, without his particular direftion : nor for all thc owners 
in general, without their general direftion, or fomething equi- 
valent to it. 

Secondly, of the names of the (hip and mafter. I do not find 
any exprefs regulation of this matter in England ; but it feems 
to be ncceffary, by the law and ufage of merchants, to infert the 
names of the (liip and mafter, in order to fix with precifion the 
bottom upon which the adventure is to be made, and the cap- 
tain, by whofe direftion the (hip is to be navigated, becaufe, ac- 
?ording to the degree of ftrength and fufficiency of the one, and 
the (kill, ability, and knowledge of the other, the riik is encreafed 

or 
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or diminiflied ; and fo alfo probably will the amount of the pre- 
mium be regulated. The ufage of the merchants of England in 
this refpe£t is agreeable to the exprefs lav^s and regulations of 
other maritime dates upon this point. Sometimes, however, 
there are infurances generally upon any pip or pips'*' expefted 
from a particular place : and although it is more accurate to 
infert the name of the captain, I would not be underftood to 
aflerr, as no decifion has been made, that if a different captain 
came in the fliip from that whofe name is mentioned in the pro* 
licy, it would therefore be void ; efpecially as the policy always 
contains the words “ or whofoever clfc fliaJl go for mader in the 

faid fhip.*' 

Neither would the infurance be vitiated if the name of the 
fliip was miftaken, provided the identity was proved, and that 
there was no fraud, for as the policies contained in the printed 
form, or by whatfoever name the fliip fliould be called,^' thofc 
words are not confined to the cafe of a fliip having another 
name than that mentioned in the policy. The cafe in which this 
point lately arofe was in an infurance on goods defcrlbed by the 
policy to be on board the American pip Prefident ; the real name 
being The Prefident \ but the broker, having been direfted to in- 
furc the fliip Prefident^ and to defignate her an American pip^ had 
by miflake deferibeej her as above. The Court were of opinion, 
that the whole was to be taken as her name, and not as a war- 
ranty of her being an American Chip” called The Prefident. 
And it was alfo holden to be no variance, that the real name of 
the (hip was The Prefident^ the identity of the fliip meant to be 
infured with that name being proved ; and no fraud being im- 
puted to the tranfaftion. And in delivering his opinion, Mr. 
Juflice Lawrence read a note of a cafe decided by Lord Chief 
Juftice Lee^ at Guildhall^ exaftly in point. The infurance there 
was made on or by whatfoever other name^ iSc. 

whereof was mader^ for that voyage, A. B.y or whofoever 
“ clfe ihould be mafter.” Upon the evidence of A. B. it ap- 
pearedy that this (hip was called The Leonard^ and was never 
called The Leopard. But the Lord Chief Juftice was of opinioiii 
that it was only neceflary to prove the identity, which was done 
by Captain A> B. 
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Since the pnhUcation of the two firft editions of this work, the 
Validity of infurpinces upon Jhlp Jrtps was verj elaborately 
difeufled in the court of Ccn-.ir.oii Pleas, and the judgment of 
the court, confiftin^ T.ofil Chief Jullice Eyre^ Mr. Juftice 
Buller^ Mr. H 'Jh, and Mv. Jiiflu'tr Rooif, was unanimous 

in their favour; and that the affiircd hid a right to cover by 
fuch policy whatever fliip bethought prop-r, that fell within the 
terms of it. The fads of the cafe were thefe— On the 24th 
iWicry 1793, Freeland zxiA Rigby^ merchants at Saint Vincent^ 
wr&te to the plaintiffs, merchants at Liverpool^ who w^re nlfo 
partners in a houfe of the fame name at Grenada^ requefting 
them to get 1,260/. infured on 70 bales of cotton fhipped on 
board the Elizabeth^ from Grenada to England^ and alfo 1,300/. 
on another cargo of cotton and other goods, which they intended 
to (hip on board fomeoth.r fiip that (hculd fail with the firlt con- 
voy, and therefore direfted the latter infurance to be on Jkip or 
Jhips. The plaintiffs accordingly, by their broker, iniured 1 ,260/. 
on board the Eiizabeih in London ^ and 1,30''/. on board f:ip or 
Jhips^ viz. 70c/. at Liverpool and 6cp/ in London. The policy 
for 7cc/. of which the defendant underwrote 50/. and on which 
the adion was brought, was at and from Grenada to Liverpool^ on 
any hind of goods as intered fhonld appear, in Jhip or Jbips on jc- 
count of Freeland and Rigby j warranted to fail on or before the ift 
of Atigujl 1793, and to return 3 per cent, if^thc (hip failed with 
convoy bound to Great Britain^ a’hd arrived, isfe. without any 
exception of the goods on board t!ic Elizabeth. The policy for 
<600/. effeded in London^ was alfo on Jhip cr Jbips^ at and from 
Grenada to Liverpool^ but with an exception of 1,260/. on 70 
bales of cotton Eli^abethy CreUin/* the fame underwriters 
in London having before fubferibed the policy on the Elizabeth. 
But the plaintiffs did, not communicate to the underwriters at 
Liverpool the letter of Freeland and Rigby, direding an infurance 
on the Elizabeth^ nor any circumdance r*fp^^ing the goods 
/hipped on boapd the Elizabeth^ and the infurance made on that 
Clip. The Elizabeth failed early in June^ and arrived fafe at 
Liverpool in Augufl 1793- The Heart of Oai^ on board of which 
Freeland and Rigby had (hipped their fecond cargo of cotton, 
failed the latter end of July^ bound for Liverpool^ but with a dc- 
Cgn formed before the commencement of the voyage^ (as appeared by 
clearancesi and was admitted on ^ fidcsi) to touch at Cori in 

her 
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her way to Liverpool^ but was totally loft before Ihe arrived at h^a P; 
the dividing point. The defendant pleaded the general iffue^ i *_ . 
and a tender of t/. lo/. on account of the f<ife arrival of the 
Elizabeth^ which plaintiff took put of court| and obtained a ve?- 
didfor48/. lo/. 


A rule having been obtained to (hew caufe, why there Ihould 

not be a new trial on fcveral grounds, the court difcharged the 

rule, declaring as to this point, that the legality of the policy on 

Jhip or fjtps was too w’cll eftablifhed, both by ufage and authority, b. 

to be difputcd: As to the fecond, that the affured had clearly a< 

right to apply fuch an infurance to whatever (hip he thought See (hac caCe 

proper, within the terms of it; for which the cafe of Henchman 

V. was an authority. Black. Rep, 

‘545. Note 

(^). 

It has alfo been held, that the owners of goods infured by I’la* tamour 
the aft of ihifting the goods from one fhip to another, do not 


preclude therr.fclves from recovering an average lofs ariflng from 
the capture of the fecond (hip, if they afted from neceflity, and 
for the benefit of all concerned. 


U. 6i[. 
note /a) 
a cafi; 
rilerved. 


Thirdly, wdicther they are fliips, goods or merchandizes, upon 
which the infurance is made, is a faft which muft be ftated. It 
is abfolutely iiecefTiry that there fiiould be a fpecification upon 
which of thefe the* underwriter infures ; becaufe otherwife it 
would be impoflible to know, whether, in any initance, he is 
liable or not to the lofs fuftained. But it is another queftion, 
whether, in policies upon gopds, it be neceflfary to declare the 
particulars. The prnftice, 1 believe, is very unfettled. It is the 
opinion, however, of a very refpeftabie merchant, that^ the par ^ Mifiens, 
ticulats of goods fliould be fpccified, if polBble, by their marks, 
numbers, and packages, rather than that they fliould be included 
under the general denomination of merchandize ; or that if it 
be agreed to infert them, when known to the iiifared, care 
(hould he taken not to omit it, as fuch fpecification prevents 
much trouble in proving to the infurer the particular goo<is in- 
fured, which are more or lefs fubjeft to damage. But this mode 
of particularizing property is only advifeable tp be done, or, in* 
deed, can only be done, when the rifle commences at home ; be« 
eaufe, when goods are coming from abro^dj it is better to iiifure 
under general espreipons, on account of the various cafuaUiesj 

y 4 which 
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c A p. which may happen tp obftru^ the purchafe of the commoditiea 

V i intended to be fent. It may be proper here to mention, that 

there are certain kinds of merchandize, which arc of a perifli- 
able nature, and liable to early corruption ; on account of which. 
Vide the underwriters of London have inferted a memorandum at the 

No. I. foot of their policy, by which they dcxlarc, that in infuranccs 
upon corn, fifli, fait, fruit, flour, .ind fccd, they will not be an- 
fwerablc for any partial lofs, but only for general averages, unlefs 
the (hip be ftranjed. That in infuranccs on fugar, tobacco, 
hemp, flax, hides, and Ikins, they confider themfelves free from 
partid loflis, not amounting to five per cent, and that on all 
other goods, as well as on the fliip and freight, if the partial lofs 
be under three peunds per cent, unlefs it arife from a general 
average, or the ftranding of the fhip, they alfo confider them- 
felves idlfcharged. 

This claufe was introduced in the year 1 749, in order to pre- 
vent the underwriters from being harafled by trifling demandsi 
which mud neceflarily have arifen upon every infurance of this 
kind, on account of the pcrifliable nature of the cargo. The 
form of this memorandum was univerfally ufed, as well by the 
two infurance companies, as by private underwriters, till the 
year 1754, when Lord Chief Juftice Ryder ruled, and a fpecial 
jury, agreeably to his dirc£lion, decided, that a fhip, having run 
a-ground, was a (Iranded fliip within the meaning of the memo- 
randum ; and that although (he got off again, the underwriter 
was liable to an average or partial lofs upon damaged corn. This 
d|?cifion induced the two companies to alter the memorandum, 
by ftriking out the words, “ or the fhip he flratided fo that now 
they confider themfelves liable to no Ioffes, which can happen to 
fuch commodities, except general averages and total Ioffes : But 
the old form is dill retained by the private infurers. 

I 

*What (hall be confidered as Ioffes within the meaning of 
this memorandum, will be the fubjef^ of future invefligation ; 
my defign at prefent being only to enumerate the effentials of a 
policy, and the reafon and origin of them, as far as I have been 
able to trace them. 

There arc, however, fome kinds of property, which do not 
£dl ux^der the general denomination of goods in a policy \ and 

for 
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for the lofs of which the underwriters are not anfwerablc, unlcfs chap. 
they arc fpecifically named. i 

An aftion was brought upon a policy of infurancc of the cap- j^ofs 
tain’s goods for fix months certain. The lofs proved was chiefly 
for goods lalhed on deck, and the captain’s deaths, and the (hip’s Mil. i6. 
provifions. It was proved by an underwriter and a broker, that 
none of thofc things are within a general policy on goods ; for ^ 

the rifle was greater as to goods lafhed on deck than other goods : 
and a policy on goods means only fuch goods as are merchant- 
able, and a part of the cargo. They alfo fwore, that when goods 
like the prefent are meant to be infured, they are always infured 
by name ; and the premium is greater. 

Lord Mansfield fald, he thought it confiftent with reafon, and 
underftood the ufage to be fo : therefore he advifed the plaintiff 
to withdraw a juror, the premium having been paid into court, 
to which he confented. 

And in a more modern cafe Mr. Juftlce Chamhre and a fpccial Backhoafen 
jury decided, that goods ftowed on deck were not within a 
general policy on goods. i^oi.in 

It is a quellion whether a cargo of dollars, or other coin, 
jewels, is^c. if loft, be recoverable under a policy upon goods and 
merchandizes generally : and I can find no printed cafe, where 
the qneftion has been at all difeuffed in England. In one cafe, 4 Barr. 

Jia Cojla V. Firth, the fubjeft matter of the infurance was bul- 

lion, and the policy was general on goods and merchandizes : 

but no objeflion was taken on that ground, nor was the point 

ever argued. By the ordinances of feveral foreign ftates, Middle- ^ • 

hurg, Amfierdam, Konigjbarg, and others, it is fpecially declared, 71, ilT* 

that moneylhallnot.be recovered under the denomination of *^'*'*^* 

goods or merchandize % but the infurance muft, in the policy, 

.be exprefied to be upon money to render it valid. The book, in , utem, 
which the ordinances above referred to are colle£fed, ftates ex- »*>• * 

plicltly that gold and filrer, coined and unco'ned, pearls, and 
other jewels, may be infured at London and Hamburgh, and 
feveral other place!!i under ^e general exprelfon of mer- 
fhandize, 

Roeeus, 
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See poft 
p. ia 7 » 1*9. 
Roccus, 
Kot. 17. 


!n his treatife upon infurances^ concurs in the latter 
opinion^ and quotes SanUrffa upon the fubje£l ; be draws a di(^ 
tiiiftion^ upon the merits of which I do not prefume to decide^ 
between money or jewels, for the purpofes of commerce, which 
conllitute part of the cafgo, and fuch as are merely perfonal, 
and for private purpofes ; the former being clearly liable to con*- 
tribute to a general average, but not the latter. His words are 
thefe ! ** J^jfecurans mtrees in talem navem immlffaSy iftteUigiiur 
** djfeeurare pecuniam^ aurumt argentum^ gemmas, margaritas, et 
•* annulos in diSla navi miJlenUs^ qua omnia^ appellatione mercium^ 
in navem immijfarum^ comprebenduntur^ licet exprejfa non 
fuijffent. Santerua deelarat^ quod ft pecunra^ margarita et annuli 
“ erant dejlinati ad vendendum vcl mercandum alias merees^ tunc 
•* appellatione merciuni vetnufU^ et in ajfecuraiione comprehend untur^ 
** et loco rnerctum hahentur : vocat diSlas res merces^ cum occajtotie 
** carum^ haheat locum contribution ftcui aliarum rerum^ ne in ifis 
ajfecurationikus mercatorum potius apices jurist quam veriias olh- 
fervari videantur ^et tandemf quia large comprehenduntur omnes 
“ reSf qua funt dejl\nata ad negoiianduniy et facit etiam^ quod con^ 
•• ffcuiio mercium navis extenditur etiam ad peenniam numeratam!* 
T forbear to draw any conclufion from thefe ph^mifcs, which is 
the plan I have uniformly adopted, where there is no adjudged 
cafe upon the que(lioiu 


Fourthly, The name of the place at w^icb tlie goods are 
laden, and to which they are bound* 


This has been always held to be neceflary in policies, at Icaft 
for upwards of twp hundred years \ and mud be fo, on account 
of the evident uncertainty which would follow from a contrary 
prafHce, as the ipfurer would never know what the riik was, 
which he had undertaken to infure. 


Moiioy, b. Molloy has laid down this doQpne, thaf if a (hip be infured 
*• w- from London to > a blank being left 

by the lader of the goods to prevent a furprife by an enemya 
atid if in her voyage ihe happen to be cad away, though there 
be private indru£tion8 for her port, yet the infured mud Gt down 
with his lofs, by reafon of the uncertainty. Jn fupport of his 
opinion, he cites the cafe of MonGcur Gourdany governor of 
Calais^ which was decided by commifiipners of alTurancc at 

Rouet;^ 



OF THE POLICY. 


27 


fiouen againft ^he afluredi bccaufe, although the bills of lading C H^A P. 
truly declared the quantity and quality of the goods, the port , 
of the (hip’s difeharge was left a blank, on account of the wart 
which was then exifting. Such alfo is now tho law and ufage '' 

of merchants. 

It Is alfo cuftomary to (late In the policy at what port or 
places the (hip may touch and (lay during the voyage, fo 
that it (hall not be conddered as a deviation to go to any of 
thofc places. 

Fifthly, The time when the ii(k commences, and when It ends- Ord. of 
In moft of the commercial countries abroad, it is particularly AmfteVdani,^ 
caprelTcd, either in their ordinances or policies, and fometitnes 
in both, that the rifk of the infurers (hall commence the mo- copen- ^ 
ment the goods quit tlic fliore, and (hall continue till they arc 
landed at the place of their deftinatiori : and that the infurcr not 
only runs the ri(k in the (hip named in the policy, but alfo in all 
the boats or lighters, that (ball be employed in carrying the goods 
aboard, and alfo ia fetching them a(hore. ^ut the cuftom of vide Ap- 
this country is very different, for the kngliflj policies exprefsiy jJ"!***/ 
declare, that “ the adventure (hall begin upon the faid i;oods and As to con- 
“ merchandizes from the loading tbertof on board the faid Jhip^ the r.ik 
and fo (hall continue until the faid (hip, goods, and mcr- 
chandizes (hall be arrived at L, and upon the faid (hip until c. x. 

•« flic hath moored at anchor 24 hpurs in good fafety j and upon 
the goods till the fame be iherf fafely dif charged and landed.^* 

From thefe words, it is obvious, that infurers are not anfwer- 
able for any accidents, which may happen to the goods in 
lighters or boats going aboard, previous to the voyage ; yet as the 
policy fays, the rilk fhall continue till the goods are fafely l^nded^ 
it feems no lefs obvious, that where (hips cannot come clofc to 
the quay in order to onload, the infurer continues refponGble 
for the rilk to be run in carrying the goods in boats to the fliore* 

If there be a lofs, however, in thefe cafes, the accident milft 
have happened while the goods were in the boats or lighters 
belonging to the (hip ; for then it is confidered as a continuance 
of the fame (hip and voyage. But in a cafe where the owner of Spir^iiwr tc 
the goods brought down his own lighter, received the goods out ^ gljl^**®'** 
of the fliip, and before they reached land, an accident happened, 12]^/ 
whereby the goods were damaged, a fpccial jury of merchatitsi 

undec 
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C A P. under the exprefs dlre£);ion of Lord Chief Juftice Lee^ found that 
^ the infurer was difcharged, although the infurance was upon 
goods to London^ and till the fame Jhall be fafely landed there. 


Hurry and 
others vcrf. 
The Royal 
£icch. 
Aflurancc, 
3 Bof. and 
Pull. 4 30. 


In a late cafe in the Court of Common Fleas, that of Sparrow 
V. Carruthers^ appeared to be confiderably ftiaken The policy 
was ill the ufual form, from Peterjburg to London^ on goods 
** till they Jhould be there df charged and fafely landed^ l^hc caufe 
was tried before Lord Eldon^ Chief Juftice, when it appeared 
that the fliip and goods arrived in fafety in the river Thames. 
That the plaintiffs being the conlignees of the goods by their 
broker, employed and paid a lighterman belonging to one of the 
public lighters, entered at Waterman^ s Hall to land the cargo^ 
which was damaged on board the lighter, but without any neg- 
ligence imputable to the lighterman ; that it is the conftant 
pradice for merchants in the Ruffian trade to land their goods 
by means of lighters ; and that there are no other lighters now 
in ufe among the merchants but the public lighters. A verdid 
was given for the plaintiffs, with liberty to the defendants to 
move for leave to enter a nonfuit, upon the ground that the in- 
furers were difcharged by the delivery of the cargo to the ligh«* 
ters employed and paid for by the plaintiffs. 


The cafe was argued, and the three leajrned judges of that 
court [Heath j Roohe^ and Chambre^ Jufticcs) were of opinion, 
that the infurers were not difcharged. In giving their opinions 
they relied upon the words of the policy and the ufage of trade, 


* In a Bill later cafcj Streng v Nataliy^ I New Rep. 16, Mr. Jaftice Rooki^ one 
ef the learned Judges, who decided that of Hurry v. The Rcyal Exchange company, 
denied that the Court intended to ihake the authority of Sparrow v. Carruthers } but to 
decide it upon its own circuniftances, and the cafe of Strong ▼. Nataliy was decided 
upon the authority of Sparrow v. Carruthtri^ as not diftinguifliable from it. In this 
latter cafe, on the arrival of the goods infured, they were put on board a lighter hired in 
the ufual way, and brought to a wharf belonging to the plaintilF in the afternoon, but ia 
coofequence of the roughnefs of the weather could not be landed that evening. The 
lighterman finding he could not land the goods, afked the plaintiff whether be (the 
lighterman) fhould flay to fee the cargo landed. The plaintiff faid he need not do fo, 
for thit he would fee to the landing himfelf. Accordingly the lighterman left the 
cargo alongflde the wharf. In the courfe of the night, the lighter was funk by 
una void able accident, and the goods were lofh « 

The Court held that the underwriter! were difcharged, the plaintiff having taken the 
goodi into his own poffeffion befere they were landed, having the complete conirouloTcr 
them, and renounced all benefit under the policyi 
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It being Impoffible for large veffcls to come up to the wharfs to 
deliver their goods , and thefe lighters are public lighters, pub- 
licly regiftered, and equally known both to the underwriters 
and owners of the goods. All the judges exprefsly faid, they 
did not wifli to interfere with the cafe ef Sparrow v. Carruthers, 
but they relied upon the diftindlion between public and private 
lighters, a diftinfiion which, it feems, had been previoufly taken 
at Nifi Prius^ in a cafe of Rucker v. The London AJfurance Com^ 
pany^ by the late very learned Mr. Jufticc Buller^ and which 
diftinftion had never been queftioned by any appeal to the court 
againfl: that Judge’s opinion. 

Lord Eldon^ having been promoted to the office of Lord High 
Chancellor, was not prefeiit when this cafe was decided ; but 
having been counfel in the caufe at the trial, I ought to ftatc 
that his Lordfhip at that time appeared to me to entertain the 
fame fentiments with thofe of the learned Judges who ultimately 
decided it 

By the ordinances laft referred to, the number of days, in gee poft, 
which people are obliged to unload their goods, is ftipulated ; 
but in England no exprefs time is fixed, the owners being left to Kenoway. 
their own diferetion, provided there is no unreafonable delay, 
which mull always* depend upon circumllances. 

The rifle on the body of a Ihip, according to the form of * Magcn«, 
the policy received in pradlice, is to commence in general 

at and from and fo lliall continue and 

•• endure until the faid Jhip Jhall arrive at 
« and hath there been moored at anchor twenty-four hours in 

good fafety.” 

When infurance is iqade indeed on the homeward rifle, the 
beginning of the adventure is fometimes ftated to be imme- 
« 

* In an irTurance on goods on board a Spaniih ihip froan Ncujptu to Campeachy and 
back, till discharged and jafdy landed^ and the (hip having a licence from the Brxtijh 
government at Najfau^ and having bailed to Campeackyy and having arrived off that port 
made fignals for Uunches to come out, into which the goods were put for the pui pofe of 
being run a fliore. The Court thought die goods were protected by the policy while on 
board the launches, fuch being tlie ufual method of carrying on that trade. AUtthic 
V. Puts, 3 BoC and Tull. 23. 
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C H^A P. it ctiatcly from and after her arrival at the port Tibroad j” at 
I— ^ ^ other times, from the departure and in (hort, it is fo variable, 
that nothing certain can be faid upon the point, depending, as it 
always has, and always mud, upon the inclinations of the in- 
fured, as exprefled in the coiUra£t. 


Book 1. 

€. 7. f. 7. 


Sf • the 
Appsndiz. 


I Magrnr, 

50. 


Malyne* 
c Lex 
Mrfc Red. 
4(h edir. 
p. 295. 


7 Oeo. 11^ 
6. 15.. 


Sixthly, Of the various perils and rifks, againft which the 
underwriter infures. Thefe mud always be inferred in all po- 
licies, and indeed the words now ufed are fo comprehenfive, that 
in the opinion of AloUoy^ all thofe curious quedions, which 
occafioned much debate and controrerfy among the lawyers of 
former days, are now finally fettled, fie this as it may, it is cer- 
tain, that there is hardly any event whicli the imagination can 
form, as likely, in the "common courfc of things, to happen to 
any (hip, that Is not amply provided for by the policies now ufed 
by underwriters. They undijrtakc to bear M all perils of the 
** feas, men of war, fire, enemies, pirates, rovers, thieves, jetti- 
Tons, letters of mart, and counter mart, furprifals, takings at 
fea, arreds, redraints, and detainments of all kings, princes, 
and people, of what nation, condition, or quality foever •, 
barratry of the mader and mariners, and all other perils, 
lodes, and misfortunes, that Ijave or fliall^come to the hurt, 
detriment, or damage of the faid goods and merchandizes, 
and (hip, or any part thereof.’^ But although the words, de- 
feriptive of the hazards run by the infurers, be fo very large and 
comprehenfive, it (liould feem that a great diderence is to be 
made between the damage fudained by goods from injuries on 
board a (hip, and that which occurs by external accidents ; that 
the infurer is liable in the latter cafe cannot admit of a doubt, 
but as the former may proceed from the bad dowage of the 
goods, or from their being expofed to wet ; and as they are neg- 
lefts attributable to the mader j the (hip, and not the infurer, 
ought to be anfwerable. Upon this point, however, 1 find no 
cafe in the reports, and therefore I merely date what I conceive 
to be under dood as the law upon the fubjefl;. In Malyne it is 
faid, that if there be thieves on (hip-board among themftlves, 
the mader of the (hip is to anfwer for that, and to make it good, 
fo that the infurers are not to be charged with any fuch lofs, for 
he fuppofes the word •* thieves” to mean ajfailing thieves only, 
for fo he terms them. It is certain, that a modern datute gives 
fome countenance to this idea, by the preamble to which it ap- 

5 
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pears, that previous to the period of paffing that aft, the owners 
of the fliip Were liable to the proprietors of the goods for any 
embezzlement, fecreting or making away with, of the goods, 
by the mafter or the mariners, or with their privity, to whatever 
amount the value might be : by that ftatute, however, the mea* 
fure of the refponfibility is to be the value of the fliip and 
freight {a). To be fure, it is not a necefTary confequence, that 
becaufe the owner is liable in fuch a cafe, therefore the infurer, 
if an infurance has been made, mud be difeharged, efpccially 
as the underwriter exprefsly undertakes, by the terms of the po« 
licy, to anfwer for the barratry of the matter and mariners- 
Roccus^ however, is of opinion, that when a theft is committed 
cn %oard the (hip, and fome goods have been ftolen, then the in- 
furers are not bound, becaufe the owners of the goods, as much 
as ill him lies, is obliged to take care of them ; and if they arc 
(lolen, while in the veffel, this cannot be called an accidentj but 
has happened through the negligence of thofe, who did not take 
proper care of them. He adds, that the mafter or owners being 
liable, is an additional rcafoii for this regulation, becaufe the 
mafter of the lliip is held anfwcrablc for thefts committed therein, 
as by receiving the goods on board, he enters into a tacit agree- 
ment to deliver them fafe and whole. It was thought proper 
thus to ftate the opinion of this learned writer upon the fubjeft, 
the law of England* in this refpeft being filent ; though his rca- 
foning upon this fubjeft is by no means conclufive as to Engl^Ij 
Infuranccs, on account of the exprefs terms of the contraft. 

But that the underwriter is liable for a robbery of the goods 
linfured, when committed by thieves from without, cannot be 
doubted \ as thieves are a peril exprefsly infured by the policy. 

lu addition to the various rlQcs above enumerated, which the 
underwriters take upDu thcmfelves, it is the general praftice, to 
infure loji or not kji^ which is certainly very hazardous ; becaufe 
if the (hip or goods (hould be loft at the time of the infurance, 
ftill the underwriter, provided there be no fraud, is liable. The 

■(a) By a fubr«!quent ftatute, 16 Oe** III. ch. 86 . the owner's rcfponnbi^cy is lioilred 
to the value ot the ftiip end ftrejght, even in cafes of wxtrrnal robbery, wichout ihe pri- 
vity of the oikafters or mariners ^ tnd by the Ad iedUoo, owners arc v^lioily exempted 
Jirom any loft ccca.Uoacd by fire* 
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c H^A P. premium Is, hawever, in proportion, depending upon the clr- 
1 j cumftances dated to fliew the probability or improbability of the 

Roccus, fhip’jj fafety. Thefe words “ loji or not are peculiar to 

5 Burr. policies, HOt being inferted in the policies of foreign 

nations. 


There is one cafe, in which, by afi of Parliament, the under- 
writers are prevented from paying upon certain of the rifles men- 
tioned in the printed policies, and that is in infurances upon 
cargoes offlaves. The a£ts of parliament upon this fubjeft arc 
annual afts, for regulating the (hipping, and carrying flaves in 
BritlJlj veflTels from the coaft of Africa : but they have now been 
continued for feveral years, and on account of the benefits de- 
rived to the flaves from the humanity of thofe provifions, arc 
likely to be continued (a). With a view, therefore, to procure 
better treatment, when in health, and a greater degree of care 
and attention when in ficknefs, for the objefta of this traffic, the 


0 HI ^egiflature has provided, that though the ufual printed words 
c.^xo f. lo. may remain on the face of the policy, that no lofs or damage 
*J"*^"'**‘^ (hall hereafter be recoverable on account of the mortality of flaves 
Geo. Jii. by natural death or ill treatment^ or lofs hy throwing overboard of 
c^So. f. 24, ^2Lves on any account whatever, or lofs or damage by redraints 
and detainments, by kings, princes, people or inhabitants of 


Africa^ where it (hall be made appear that -fuch lofs or damage 
has been occafioned through any aggreflion for the purpofe of 
procuring flaves, and committed by the madcr of any fuch (hip 
pr by any perfon or perfons commanding any boat or boats, or 
party or parties of men belonging to any fuch (hip, or by any 
perfon or perfons adling by the dircilion of any fuch nialtcr or 
commander refpe£lively. 


(fl) When ihe InCurances made upon (lavci prior to nfay 1807, ihall have expired, no 
queftion of law can ever arife on that fubje^l again j for by'an aft palTed 47 G. 3. ch. 36 
the African flave trade ia utterly aboliflied, from the iftof May 1807, and the 5th f. of 
thcaft prohibits all infurances refpefting flaves, declaring them unlawful, under a penalty 
of iccl, and three times die amount of the premium. But the 6tb f, declares that no 
infurance fliall be void made upon this fubjeft, provided the veflel fliall have been 
ciea-ed out from Gnat before the ill of May 1807, and the flaves be finally 

landed in the JVeJt In^iet before the ift of March 1808, unlefa prevented by capture, 
the lofs of the veflel, the appearance of an enemy on the coafl, or other unavoidable 
aeceflity, the proof whereof to lie on the party charged. 


Seventhly, 
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Seventhly! The confidcration or premium for the rllk or ha- C A P. 
iardrun: this is the moll material part of the policy, bccaufc it 
is the confidcration of the premium received, that makes the 
underwriter liable to the Ioffes that^ may happen. In Englijh 
policies it is always cipreffed to have been received at the time 
of underwriting ; “ we the affurers confcffing ourfclves paid the 

confidcration due unto us for this affurance by the affured/* 

This being fubferibed by the underwriter, it is proper to enquire 
whether, if the premium were not adlually paid at the time, he 
could afterwards maintain an a£lion for it againft the ajfuredp 
who might then produce his fubfeription, as evidence againft 
himfelf. One old cafe has been found upon the fub}e£l, but Fowk 
that is by no means fatisfadtory. It was an action of affumpfit, 
and the plaintiff declared that the defendant was indebted io him^ 

In twenty pounds, for a premium upon a policy of infurance on 
fuch a (hip. The defendant demurred becaufe the 

plaintiff did not (hew the confideration certainly, what the pre- 
mium was, or how it became due : but the objedlion was not 
allowed, for this is as good as an indehitatus pro quodam falario, 
which has been adjudged good. Here, however, is no decifion 
upon the merits, nor does it appear, whether the defendant was 
the broker or the infured himfelf. It is true, in praflice, poli- 
cies in general are effefled by the intervention of a broker ; and 
by the ufage of trac^e, open accounts arc kept between the in- 
furers and brokers, in which cafe, the underwriter may have 
an adion againft the broker for premiums received to his ufe. 

In one cafe, indeed^ the queftion did arife, though nothing was 
done upon it. 

• 

It was an a£iion by the infurer againd the owners, who in 
this cafe a£ted, without the intervention of a broker, for money 
had and received to his ufe. The cafe was decided upon other 
grounds, for which it will be mentioned more at length here- 
after i but juft before the verdia was given, it was objedlcd, 
that this adJion would not lie for premiums againft the injured 
thtmfelves. Lord AfansfieU, however, thought the objeflion 
came too late, and would not, at that ftage of the caufe, when 
the jury were ready to give their verdiift, enter into it. 

In an a£tion brought by the alEgnees of a broker againft the 
aflured, for premiums paid by the bankrupt to the underwriters, 

* the 
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the queftion came collaterally before the court : but I do not fin j 
that any point was refcrved, and the verdift was general. How- 
ever, upon all the cafes it feems that the broker alone is the 
debtor to the underwriter.^ 

It was an aflion brought by the plaintiffs, as affignees of 
otheisV ’ MiliGtty'who was a broker at NenucaJlU^ and who had procured ait 

*v infurance to be effeded by different perfons for the defendant. 

ItUnd, Trill. The declaration dated, that in coniideration that the bankrupt 
CuUdhiii, would procure an infurance to be made on the Oiip Jafon^ and 
Geo. III. would procure fix hundred pounds to be infured thereon by 
good and fufficient perfons, the defendant proniifed that he 
would pay the bankrupt the premiums, and a reafonable fum 
for his trouble. The firft queftion was, whether credit was 
given by the underwriters to the aflured or to the broker, where 
the premium was not paid down at the time the aflurance was 
made. Milton^ the bankrupt, fwore, that in May 1 764, he was 
,told by the underwriters that they fliould look upon him as their 
debtor, and that they would have nothing to do with the infured, 
which was confidered at NewcaJlUy as the London pradlice : that 
from that time he had always afted on this plan, and had paid, 
fince that time, one thoufand pounds to underwriters, which he 
liad never received. Hiscommiflion was Jive percent* London 
infurance brokers were then called, who faid, they underflood the 
underwriters looked to them only \ and that the underwritenv 
did not once in ten times know who the infured were ; and 
•that in enfe of failure, the underwriter came upon the cfFe6ls 
t)£ the broker 5 the broker upon thofe of the infured. 

I.ord Mansjeld faid, — " The plaintiff's cafe is ftrongcr than 
referring to the general ufage in London ; 'for they ail by a 
fpecifick rule, which they fuppofe to be the rule in London : and 
if the ufage in London were doubtful, ftill th.e plaintiffs would be 
entitled to recover.” 

There was a verdift for the plaintiffs. 

and 

•nothtr. In a late eafe, the queftion of credit for premiums, between 
the broker and underwriter, arofe in an afiion brought by the 
an*h«*"'* * bankrupt underwriter, againft the brokers for 

premiums fuppofed to have been received by the latter from the 
' affured 
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affured for policies which they J[the brokers) had procured the ^ ^ A P, 
bankrupt to fubferibe as an underwriter. For thefe very pre- 
miums the brokers had given the underwriter credit in their 
account with him, and had again taken credit for them in th^ir 
account with the aflured. The counfel in the caufe, the very 
learned judge, (Mr. Juilice Le Blanct) before whom it was 
tried, and Lord EUenhorougk and the other Judges of the court 
of Kings Benchy before whom it was brought upon a cafe re- 
ferred for their opinion, never feem to have doubted, that the 
undernvriter may maintain an aElion direElly again)} the broker for 
premiums. But that cafe was decided, as to the main point, in 
favour of the broker, becaufe the premiums in quellioii were for 
re-alTurances which are illegal by the 19 G. 2. ch. 37, and 
which the broket had not in faEl received from the aflured, but 
only credit for them had^bcen given in account between the 
broker and underwriter. 

Eighthly, The day, month, and year, on which the policy 1 Mag. S4. 
is executed. This infertion feems very neceflary, bccaufe by 
comparing the date of the policy with the date of fafts which 
happen afterwards, or are material to be proved, it will frequently 
appear, whether there is any reafon to fufpeft fraud or improper 
conduQ; on the part of the infured. 

. 

The ninth and lafl: requiflte of a policy of infurance is that it 
be duly Itamped. 

By feveral afts of parliament pafled in this and the preceding 
reigns, various duties had been impofed upon policies of infur- 
ance ; but by an a£f pafled in the 35th year of Geo, III. for the 
purpofe of impofing a new duty on marine infurances, it was by 
the 24th fe£fion of the ftatute poGfively declared, that all former 3^ Gco. III. 
duties on that fpccics of infurance fliould, from and after the 5th 
day of July 17951 determine, and be no longer paid or 

payable. By the 2d fe£lion of the it is declared that the duty 
thereby impofed (hall not extend, or be conllrued to extend, to 
infurances on lives or infurances from loiTes by fire. 

« For every (kin, or piece of vellum or parchment, or (hect of s.cVjon u 
paper, on which any infurance upon any fiilp or lliips, good^ 
or merchandize, or upon any other property, or intereft 
C % ** whereon 
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CHAP. 
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^ 


whereon infurances may lawfully be made, (hall be engrofledi 
“ written or printed, the ftamp duties following upon the fums 
•• infured ; that is to fay, Where the fum to be infured (hall 
** amount to one h!:ndred pounds a ftamp duty of two (hillings 
and fixpence, a!id io progrefTivcIy for every fum of one hun- 
dred pounds infured ; and where the fum to be infured fliall 
** not amount to one hundred pounds, a like ftamp duty of two 
(hillings and (ixpence ; and where the fum to be infured (hall 
exceed one hundred pounds, or any progrcflTive fums of one 
hundred pounds each, by any fraftional part of one hundred 
pounds, a like ftamp duty of two (liillings and fixpence for each 
friiflional part of one hundred pounds : And that upon all and 
“ every infuranccs or infurance, where the premium, or confide- 
ration in the iiune of a premium, a£lually and fide paid, 
** given, or contrafted for, ftidll not exceed the ra'e of ten (liil- 
lii^gs, there (liall be paid the following duties ; (that is to fay,) 
“ where the fum fo to be infured (liall amount to one hundred 
pounds, a (lamp duty of one (liilling and three-pence, and fo 
<< progrclTively for every fum of one hundred pounds fo infured ; 

and where the fum fo to be infured (hall not amount to one 
« hundred pounds, a like ftamp duty of one (lulling and three- 
pence ; and where tlie fum fo to be infured (liall exceed one 
“ hundred pounds, or any progreflive fums of one hundred 
** pounds each, by any fra5iional part of oi^e hundred pounds, 
‘‘ a like ftamp duty of one (liilling and thrce-pcnce for fuch frac- 
“ tlonal part of one hundred pounds-, which fevcral duties 
fliall be payable and paid by the allured in fuch alTuranccs 
refpedivcly.** 


«« Provided always, and be it further enacted. That upon all 
« and every fuch infurances or infurance, where the premium, 
<< or coiifidcration in the nature of a premium, adually and 
bona fide paid, given, or contmtled for, (hall not exceed the 
« rate of ten (hillings/^r centum on the fum infured, it (hall be 
M lawful, ill all cafes where the fum infured (hall amount to two 
hundred pounds or upwards, to ufe (lamps of two (hillings 
« and fixpence for every two hundred pounds, of the fum infured, 
« inftead olvftamps of one (hilling and three-pence for every one 
« hundred pounds of the like fums fo infured.** 


And 
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w And be It further cnafted by the authority aforcfalJ, That CHAP, 
every contrafi or agreement which rtiall be made or entored , , 

«« into for any infurance, in refpeft whereof any duty is by this Se^ijn u, 
« aft made payable, flull be engroflifd, printed or written, and 
** fliall be deemed and called, A Policy of Infurance ; and that 
the premium, or confideration in the nature of a premium, 

** paid, given, or conirafted for, upon fuch infurance, and the 
** particular rifquc or adventure infured againft, together witli 
** the names of the fubferibers and underwriters, and fums in- 
fured, fliall be refpcftlvcly exprelTed or fpecifiedin or upon 
« fuch policy, and in dctault thereof every fuch infur. ;nce fliall 
be null and void to all intents and purpofes whatever {af* 


•• And be it further enafted by the authority aforefaid, That Se^tloma, 
no policy of infurance upon any fliip, or upon any (hare or 
intereft therein, (hall be made for any certain term longer 
** than twelve calendar months ; and every policy which (hall 
be made for any longer term fliall be null and void to all in- 
<< tents and purpofes/' 


The icthfeftionof the (latutc provides for an allowance to Seftion 
be made under certain circumftanccs by the commifEoners, where 
the fums infured oq homeward voyages fliall be found to exceed 
the interell of the aflured. 


The 1 3th feftion provides that nothing contained in the aft SedlIoai3, 
(hall prohibit the making of any alteration which may lawfully 
be made in the terms or conditions of any policy of infurance, 
duly (tamped as aforefaid, after the fame fliall have been under- 


(a) In a late cafe it appeared to be ufual f ir the underwriters ait LloytTs Coffee Houfe, 
to put down upon a flip of paper all the rifks they had taken in the courfeof the day : 
and one of the fpeclal jury fiSd, they con(ijered the party as bound by that flip, though 
never fignei a policy., 

But Lord i^eryon faid, th^t whatever obligation there might be in honour and good 
faith, he certainly would not be b lund in law, for in order to enforce the cUim of the 
gflTured in a court of juffice, he mult produce a fiamptd poiicy. 


Rogers v. 
M'Cartny, 
Siiiings 
after HU. 
Term i8oo» 


And in a flill later cafe, the defendant being defirous of Ihewing that another under- Marfden t. 
wiiier had fubferibed the jlif. firlt, although the defendani'k name appeared on the 
policy, liut Lord EU nberoygb at the trial, and the court afterwards concurred with ^ 
him, that the (lip not being flamped could not he receWed in ividenee, to contradi£l 
wtUte(^ c jntrift betwetn the parties. 

G3 


trnttei\| 
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CHAP, written, or to require any additional ft imp duty by rcafon of fuch 
alteration, fo that fuch alteration be made before notice of the 
determination of the riik originally infured, and the premium 
or confideration originally paid or contraAed for, (hall exceed the 
rate of on the fum infured, and fo that the thing 

infured (hall remain the property of the fame perfon or perfons, 
and fo that fuch alteration (lull not prolong the term infured 
beyond the period allowed by this a£l (fee fecK la.) and fo that 
no additional or further fum (hall be infured by rcafon or means 
of fuch alteration. 


Two cafes have recently occurred on this claufe of the (lamp 
aft. In the firft, Kenftngton v. Ittglts and another in error from 
the court of C. P>. 8 EaJfsRcp, p. 273. goods and fpecie had 
been infured on (hip or (hips, which (hould fdl between the firft 
of OSiober 1799, and the firft of June 1800; a memorandum 
written on the policy on the nth of June 1800, extending the 
time of failing td the ift of Augiift j8oo, does not require a 
new (lamp, fuch alteration being protefted by the 13th fe* 51 . of 
the 35 Geo. 3. ch. 63 : for although the firft of June was pafled 
at the time when the alteration was made, the court of K. B. 
unanimoully held, that the words, fo that the alteration be 
€< made before the determination of the rifk originally infured,'’ 
meant fuch a determination of it, as is ocdafioned by the lofs 
or fjfe arrival of the thing infured, or by the final end and con- 
clufion of the voyage, and there was no new fubjeft of infurance 
introduced by the alteration. 

But in the other cafe, decided in the fubfequent term, Hill v, 
Patten^ 8 EaJPs Rep, p. 373, an aft ion was brought on an 
infurance on Jhip and goods on a voyage on the Southern whale 
fi(hery, an alteration, by confent, after the (hip fiiled and the rifle 
attached, having been made from an infuraitce onih^Jhip andoutjii 
to an infurance on Jhip and goods ^ cannot be made without a new 
ftamp the fubjeft-matter being eflTentially different, and therefore 
not falling within the 13th feft. of the ftamp aft. But the court 
faid, it was not from their decifion to be inferred that (hifting 
fucceffive cargoes on board the fame (hip, as in the African and 
other trades out and home may not properly be the fubjeft of 
infurance uiidcr the word goods. This declaration contained 
but one count, namely, upon the altered polxy \ and Mr. Hill 

having 
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having become a bankrupt, his aflignees brought another afllon, CHAP, 
ftating the policy as in its unaltered ftate ; and contended that ^ 
they had a right to recover, reading the policy as it originally 
flood. But the alteration being infetted in the body of the 
policy, Lord Ellenhorough held that the alteration fubfequent to 
the original fubfeription to the policy rendered it void, not being 
re-damped, and the court, after much argument, upon a motion 
fora new trial, confirmed his LordOiip’s opinion. The name o^ 
the caufe was French v. Paton^ Ead. Term, 48 G. 3. Sec 
1 Camph* Ntft Pr ins ^ p. 72, and 9 Eafl^ 3S*« 

By this feflion, a penalty of 500/. is Impofed both on the SeAton 1^. 
perfons procuring, and the brokers efFe£ling infurances on poli- 
cies not duly damped ; and the latter can neither demand their 16, 
brokerage, nor the money expended for premiums ; and by the 
17th fe£lion, every underwriter fubferibing fuch illegal policy 
is alfo liable to a like penalty of 500/. 

By the ordinances of France^ and other maritime countries, 
all policies of infurance mud be regiderecl \ but no fuch regu* 

Jation prevails in England^ either by law, or in practice. 


Ord. of 
France* 
art. 69. Tit. 
AfTurance. 



( 4 <» ) 


CHAPT'ER THE SECOND. 
Of the Condruftion of the Policy. 


CHAP. \ POLICY of infurancc, being a contra£l of indemnity) and 
, , Xx being only confideredas a fimplc contrafi, muft always be 

conftrued) as nearly as polTible) according to the intention of the 
iBurr contrafting parties ; and not according to the llrift and literal 
Roccus^^^* meaning of the words. The mercantile law, in this refpecl, is 
Kot. xs. jn every part of the world ; for from the fame pre- 

mifes, the found conclufions of reafon and judice mud ever be 
the fame. Thus as the benefit of the infured, and the advance^ 
ment of trade, are the great objedis of infurance, policies are top 
be condrued largely, in order to attain thofe ends; for it would 
be abfurd to fuppef^ that when the eud is infured, the ordinary 
and ufual means of attaining it can podibly be excluded ; whaU 
ever, therefore, is done, by the xnader of the ihip, in the ufual 
1 Burr. 34S. courfe, neceflarily, et ex jufa caufdf although a lofs happen 
thereon, the underwriter diall be anfwerable. 

- But in the condrudion of policies, no rule has been more 

frequently followed than the ufage of trade, with refpeft to 
the particular voyages or rifks to which the policy relates; 
and in the cafes about to be quoted in fupport of thefe prin« 
ciples, it will be found, that the learned judges have always 
called in the ufage of trade, as the ground Upon which the. con*, 
flrudion turns. 

In dating the difierent cafes upon this fubjeA, as the point 
IS nearly the fame in all, the order of time, in which they were 
determined, is that which will be purfued, in order to prevent 
confufion. 

Anony. The fir d to bc^mentloned is an anonymouB Cafe in the time 
SkUm a Jtiwes th| fecond 5 but it is from a reporter of very good 
* authority, A policy of infurancc Ihall be condrued to run until 

Ihc 
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tlic (hip (hall have ended, and be difeharged of her .voyage ; for CHAP, 
arrival at the port to which (he was bound, is not a difeharge till ; 

Jb^ is unloaded: and it was fo adjudged by the whole court upon 
a demurrer. 

But although this conftruflion may be perfeflly right, where- 
the policy is general from A. to jB. yet if it contain the words 
ufually inferted, ‘‘ and till the Jhip JbuH have moored at anchor 
“ twenty-four hours in good fafety^** the underwriter is not liable 
for any lofs, ariGng from feizure after (he has been twenty-four 
hours in port : though fuch feizure was in confcqucnce of an aft 
of bariatry of the mader during the voyage^ for if it were extended 
beyond the time limited in the policy, it would be impofiible 
to lay dowii any fixed rule, and all would be uncertainty and 
confufion. 

This was decided in an aftion on a policy of infurance on the Lockyertni 
ftiip Hope from Hamburgh to London^ fubferibed by the defend- 
ant for two hundred pounds at one guinea per qen^^ At the i Tera 
trial before Mr. Juftice Butler^ at Guildhall^ a verdift was found 
for the plaintiffs, fubjeft to the opinion of the court, upon the 
following cafe : that the plainti(Fs were interefted in the (hip 
to the amount of the fum infured. That in the courfe of the 
voyage, the ma(t^ committed barratry by fmuggling on his own 
account, by hovering, and running brandy on (bore in calks 
under fixty gallons. That on the fird of September 1785, the 
Jhip arrived in fafety at her moorings in the river Thames^ and re» 
mained there in fafety till the twentyfeveuth of the faid month of 
September^ when (he was (eized by the revenue officers for the 
fmuggling before ftated. That about three weeks after the fei* 
zure, the plaintiffs informed the underwriters thereof $ and that 
they w6uld hold them liable on the policy. That on the twen- 
tieth of OBober^ the plaintiffs prefented a petition to the com- 
milfioners of his majefty’s cuftoms, in which they imputed all 
the blame (which was certainly the truth,) to the captain, and 
praying that their vclfcl might be reltored, on paying fomething 
to the feissing officer. The anfwer was, << that the profccution 
muff proceed, as the (hip had been guilty of a grofs violation 
f * of the laws, but that the owners (hould be at liberty to conv 
pound, according to the rules of the Exchequer.*’ That the 
Ihip was appraifed at the fum of three hundred and forty -five 
f oundsi ai)d by the courfe of the court of Elxchequer, the (hip 

would 
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CHAP, would have been reftorcd to the plaintiffs, upon the payo'^*'^ of 
, y two hundred and thirty pounds, befides cofts and changes, which 

would altogether have amounted to three hundred and twenty - 
nine pounds nine fliillings^and fevcn -pencil. That in November^ 
a notice was indorfed on the policy, binding the underwriters 
for all cofts and charges expended about the recovery of the fliip^ 
That this was fliewn to the underwriters, who refufed to fub- 
feribe it. 

This cafe was fully argued, in the abfence of Lord Mansfield y 
and the court having taken time to deliberate, Mr. Juilice Wdles 
pronounced their unanimous opinion. 1 here is no doubt in 
«« this cafe, but that the matter was guilty of barratry, by fmug- 
gling on his own account, without the privity of his owners- 
Many definitions of barratry are to be found in, the books, 
but perhaps this general one may comprehend almoft all the 
« cafes : barratry is every fpccles of fraud or knavery in the 
« mafter of the fliip, b^y which the freighters or owners are iff 
jured; and in this light a criminal or wilful deviation is bar- 
« ratry, if it be without their confent. The general queftion 
here is, whether, as the lo^s, which was occafioned by the 
barratry of the matter, did not happen during the continuance of 
the voyage^ the infurers are liable ? I mutt own this appears 
to me to be a novel queftion, and not to* have been decided 
by any former determinations. Difficulties occur on both 
« Tides in laying down any rule. The firll thing to be obferved 
« is, that the policy, by the terms of it, is an undertaking^r a 
limited time^ during the voyage from Hamburgh to London^ till 
ihejhiphas moored twenty four hours infafety ; and the (hip was 
not aflually feized till near a month afterwards. But it has 
been faid that under the 24 th of George the Third, chap. 47. 
« and the excife laws, the forfeiture attaches the moment the aft 
is done, and that the barratry was committed during the 
« voyage. It may be fo as to fome purpofes, as to prevent inter- 
«« mediate alterations or incumbrances ; but 1 think the a^ual 
property is not altered till after the feizure^ though it may be 
before condemnation. I will put this cafe j fuppofe, before 
the feizure of the (hip, (he had gone another voyage, and on 
«« her return had been feized, would the crown be entitled to an 
« account of her earnings, after deducing the expenccs of the 
« outfit ? furely not. Till the feizure, it was not certain that 
« the officers of the crown knew of the illicit trade earned on by 

the 
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the mfaftcr, or whether they would take advantage of the 
forfeiture. It would be a dangerous doftrine to lay down, 
that the infurers fliould, in all cafes, be liable to remote con- 
<< fequential damages. This has be^ compared to a death’s 
“ wound received during the voyage, which fubjefted the ihip 
to a fubfequent lofs. To this point the cafe of Meretony v. 
Dunlop^ feems very material. That was an infurance on a 
(hip for (ix months ; and three days before the expiration of 
** the time, (he received her death's wound, but by pumping 
was kept afloat till three days after the time : there the ver- 
dia, under the diredlonof Lord Mansfield^ was given for the 
infurer : and it was afterwards confirmed by the court. I 
. will put another cafe : fuppofe an infurance upon a man’s life 
for a year, and fome (hort time before the expiration of the 
term, he receives a mortal wound, of which he dies after the 
“ year, tlie infurer would not be liable. The cafe of Vallejo v. 
“ Wheeler ^ was cited for the plaintiff, but that does not conclude 
this queflion, for there the (lup was loft during the voyage. 
It was alfo argued, that this (hip, even in the hands of a fair 
purchafer, would be liable to the forfeiture. I do not know 
** that it ever has been fo decided ; it may depend on circum- 
(lances, fuch a$ length of pofTeflion, laches in feizing, or other 
matters. But fuppofe the law to be fo, it does not follow 
from thence, that though the (hip is alway liable to conjifea* 
<< iion^ that the infurer at any diftance of time is anfwerable for 
<< the lofs, under a limited undertaking. And this brings me 
to that part of the cafe, which weighs mod with the court, 
in favour of the defendant, and to which it does not appear 
to us, that any fatisfaftory anfwer has been given. It was 
** agreed in the argument, that the cuftom houfe officers might 
** feize for the forfeiture within three years after the fa£l coin- 
mitted ; and that the attorney-general might file an infornaa- 
** tion, at any time v/hilft the (hip was in being. Is the infurer 
during all this time to continue liable ? Suppofe the (liip had 
gone fevcral voyages afterwards 5 and fuppofe a partial lofs 
paid, and the underwriter’s name (truck o(F, (hall an aftion 
be afterwards brought upon^the policy? His accounts could 
“ never be fettled, nor could he be finally difeharged, whilft 
the (hip was in exiftence ; fuch a pofition would be mon- 
(trous, and attended with infinite inconvenience. There muft 
** be fome certain and reafbnable limitation in point of time laid 
down by the court, when the infurer (hall be rcleafcd from 

hi| 
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Eafter, 13 
Oeo. Ill, 
B. R. 


Vide poft, 
c. 5. 
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CHAP. Cl his engagement. If he be liable for a month, he may be fop 
“ a year, and fo on. We all think that the law of infuranccs 
** would be left uiifettlcd, and in much confufion, if any other 
•* time were allowed, thtin that preferibed by the policy, namely, 
the continuance of the voyage^ and the mooring twenty Jour 
“ hours in fafety!^ Judgment for the defendant. 

Ifihuliei’s In an adlion upon a policy of infurance by the defendant at 
a iiUc. 443. infuring a fliip from thence to the Eajl Indies^ war. 

ranted to depart with convoy, the declaration Ihewed, that the 
{hip went from London to the Downst and from thence with con- 
voy, and was loft. After a frivolous plea and demurrer, the 
cafe ftood upon the declaration, and it was obje£led, that there 
was a departure without convoy. But by the court, the claufe* 

' •• warranted to depart with convoy,” mull be conftrued accord- 

ing to the ufage among merchants, that is, from fuch place 
where convoys are to be had, as the Downs. 

It Is true, Lord Chief Juftice Holt differed from the reft of 
the court, being of opinion that it was no part of the law of 
merchants to take convoy in the Downs. His lord(hip*s opi- 
Sec Goraoa nion, however, although it is one of the firft legal authorities 
is certainly contradifted by pradtice, it being almoft the inva-* 
liable cuftom for the convoy to meet the, merchant fhips only 
in the Downs. 

Bond f. Cafe upon a policy of Infurance, which was to infure the 
5 ^Si 5!!445 g^hey in a voyage from Bremen to the port of London^ 

warranted to depart with convoy. The Cafe was, the galley fet 
fail from Bremen, under convoy of a Dutch man of war to the 
Elbe, where they were joined by two other Dutch men of war^ 
and feveral Dutch and Englijh merchant (hips, whence they 
, failed to the Texel, where they found a fqyadron of Englijh men 
of war and an admiral. After a ftay of nine weeks, they fet 
fail from the Texeh the galley was feparated itl a ftorm, taken 
by a French privateer, and retaken by a Dutch privateer, and paid, 
eighty pounds falvage. It was fuled by Holt, Chief Juftice, that 
the voyage ought to be according to ufage, and that their going 
to the Elbe, though out of the way, was no deviation \ for till 
after the year 1703, (prior to which time thisr^icy was made,) 
there was no convoy for fliips dircdlly from J^remen to fiondon^ 
Tcrdidi for the plaintiiT^ 

TbC 
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The fltip Succefs was Infured®** at and from Leghorn to the port ^ ^ **• 

** of London^ and till there moored twenty^four hours in good fafety*^ . * ^ 

She arrived the 8th of Jal) at Fre/b Wharf and moored, but was Wapie 
the fame day ferved with an order to go back to the Hope^ to 
perform a fourteen days quarantine. The men upon this de- 
fertedher, and on the I2th of the month the ciptain applied to 
be excuftd going back, which petition was adjourned to the 
twenty-eighth, when the regency ordered her back ; and on the 
thirtieth, (lie went back, performed the quarantin?, and then 
fent up for orders to air the goods; but before (he returned, 
the Ihip was burnt on the twenty- third of Augufl^ and now the 
quedion was, whether the infurer was liable i 

Lord Chief Judice Lee ruled, that though the (hip was fo 
long at her moorings, yet (lie could not be faid to be there in 
good fafety^ which mufl inean the opportunity of unloading and 
difeharging ; whereas here (lie was arrefted within the twenty- 
four hours, and the hands having deferted, and the regency taken 
time to confider the petition, there was no default in the maftcr 
or owners ; and rt was proved, that till the fourteen days were 
expired, no application could be made to air the goods ; where- 
upon the jury found for the plaintiff. 

So where the llilp Hercules was infured from Bilboa to Rouen ^ Minctt v, 
and till 24 hours moored in fafety there. Tiie (hip arrived, 
an embargo having been previoufly laid on ail Englip veflels Sitt. after 
in that port. The captain went on (horc the day he arrived, 
and the next day the embargo was laid on his (liip. lie was 
afterwards permitted to land his cargo, which he delivered to 
his confignees, but the (hip was detained as a prize^ and the cap- 
tain and crew allowed fubfiftcncc as prifoners of war, from the 
time of their arrival. 


Lord Kenyon . — ** She was as much within the power of the 
enemy, as if a guard had been put on board the moment (he ar- 
rived. She could not be faid to be 24 hours, or a minute, 
moored in fafety^ fo far as relates to thefe plaintiffs, for imme- 
diately on her entering the port, (he was to all intents and pur- 
pofes captured by the French** Verdift for the plaintiffs. 

But where a (hip had arrived at the wharf, where (he intended 
to i^nload, on the leth fanuary^ and was laid on the outfide of atcuiids. 
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the tier, there being no room iS lay her in the infide ; where 
the fajls were unbent, top-mafts ftruck, three anchors out, and 
(he was alfo lafbed to another Ihip, and fo continued till the 19th, 
when feveral fhips and a^quantity of ice drove athwart her Hern, 
forced her adrift, and flie was wholly loft : Lord Kcnycn was of 
opinion, that fhe was completely moored upon the 1 ath, and as 
the accident did not happen till above 24. hours after that time, 
the plaintiff was nonfuited. 

In an infurance upon freight^ if an accident happens to the fliip 
before any goods arc put on board, which prevents her from 
failing, the infured upon the policy cannot recover the freight, 
whif.h he would have begun to earn, if the goods had been (hipped« 
The eircumftances of the cafe were thefe : 


The plaintiff infured on Jhip and freight^ at and from Jamaica 
to BriftoL A cargo was ready to put on board *, but the fliip 
being careening, in or<lcr for the voyage, a fudden temped arolci 
and (lie and many others were loft. The rigging and parts of 
her were recovered and fold, and the defendant paid into court 
as much as, upon an average, he was liable to for the lofs of the 
(hip : but the plaintiff infifted to be allowed fix hundred pounds 
for the freight the fliip nuoulil have earned in the voyage, if the 
accident had not happened. But as the goods were not adlually 
on board, fo as to make the plaintiff's right to freight commence 9 
Lord Chief Juftice Lee held, he could not be allowed it, and he 
was nonfuited. 


But if the policy be a valued policy, and part of the cargo be 
on board when fuch accident happens, the reft being ready to be 
Ihipped, the infured may recover to the whole amount. This 
was fo decided in an adlion brought by the affured on a policy 
on freight, valued at fifteen hundred pounds : In faft only five 
hundred pounds worth of freight was on board, when the fliip 
was driven from her moorings and loft \ but goods to the amount 
of the reft of the freight were ready to be (hipped, and were lying 
on the quay for tl^at purpofe at the time. 


Lord Kenyon Chief Juftice, before whom the caufe was tried, 
Id the jury, that the queftion for their coiiftderation was, 

hether this was a mere colourable infurance and a gaming 

policy f 
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policy ? or whether it was a bond fiAe tranfaQion ? if the latter, the 
affured was entitled to recover for the whole value in the policy. 

The jury found the whole fum. The defendant’s counfcl obtain- 
ed a rule for a new trial, which he a(|tcr\vards abandoned, the 
court being ftrongly of opinion againft him. 

So alfo in an open policy on freight, at and from London and Th:>mpfftn 
Teneriffe to any of the Wed India ifands {Jamaica excepted,) the 
underwriters were held liable to pay the infurance, though the R. 478. 
Ihip failed from in ballaft, and . was captured before her 

arrival at Teneriffe^ where the cargo was to be put on board. 

But as the (hip was under a charter-party to depart out of the river 
Thames y a*d proceed to Teneriffe ^ and there to load and receive on 
board fr^m the freighters 500 pipes of •wine^ to he delivered in the 
Wejl Indies y for the freight of nuhich 500 pipes the freighters cove- 
nanted to pay 2 S^-P^^ fip^y court held, that the inftant the fliip 
departed from the Thames^ the contradi for freight had its incep* 
tion, and the plaintiff was entitled to recover. At the trial, the 
plaintiff had obtained a verdift, and the cafe was afterwards 
brought before the court upon a motion to enter a nonfuit. After 
argument at the bar, 

Lord Kenyon faiJ— “ When this cafe came on at nifi prius^ I 
thought the plaintiff was not entitled to recover ; becaufe I coii- 
fidered it as fimiUr in'every refpecl to that of Tonge v. Watts^ and 
had It been fo, my judgment now would have gone with that cafe. 

But this cafe depends upon its own peculiar circumftaiices. It 
is admitted, that if this contraft had an inception, that the right 
to freight then commenced, and the policy attached. Now by 
the charter-party there was an inception of the contradl, by the 
departure from the Thames \ for the covenant in the charter- 
party was to go from the port of London, In the cafe from 
Strange y the inception of the contrail would have been by taking 
the goods on board, which not being done, the infurance did not 
attach. In the cafe of Montgomery v. Egginton^ there was an 
inception of the contrafl, and the plaintiff recovered. The cafe 
in Strange importantly differs from this ; but I am now com- 
pletely fatisfied, though the cafe is new, that the plaintiff ought 
to recover.’* 

Mr, Jultice In this cafe the freight begins to run in 

confcqucncc of the fliip’s departure from London ; the plaintiff 

therefore 
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CHAP* therefore has an !ntere(^ in the voyage. Bat in Tonge v. WatUf 
L voyage was not beguni nor were the goods on board.” 

Mr. Juflice Lawrence'^** I think this plaintiff had an tnfurable 
tntereft: for it feems to me equally as llrong an intereft as the 
Sec TJoft- profits to arife from a cargo of molofles, which have been held to 

ch 24 be an infurable intcrefi. It is faid that the plaintiff had a mere 

right of a£iicn againft t'‘C freighter; and if he had not provided 
a cargo, though the* plaintiff might recover againft the freighter 
for breach of contra£t, yet he could not recover againft the under-*- 
vi'iiters. It is true an infurance on freight could not have been 
recovered, if the (hip had proceeded to the Wejt without one. 
But here, by a peril in the policy, the affured is prevented from 
earning a fpecific freight ; and therefore the rule for entering 
a nonfuit muft be difeharged.” 


fforncadte 
Suart.f 
7 Laft. 400. 


So where a fhip was chartered on a voyage from London to 
Domintea, and back to London^ at a certain freight upon the out- 
ward cargo, and after delivering her outward cargo at Domini cat 
the charterers were to provide her a full cargo homeward, at the 
Current freight from Dominica to London^ it was held, that an in* 
furance^ by the owner of the (hip, on the freight at and from 
Dominica to London^ aitached^\i\\t the fliip lay at Dominica, deliver- 
ing her outward cargo, and hfove any part of the homeward cargo^ 
was Jhippedf during which time (lie was captured by an enemy, 
the contraft of affreightment by the charter-party being entire, 
and the rilk on the policy having commenced, and it being im- 
poffible to diftinguilh this cafe from that of Thampfon v. Taylor 
(fupra). 


CeMtr V. ^ court of Commoii Pleas, in an infurance on freight on a 

voyagd at and IxCiVaDemararay Berhice^ and the Windward and Lee* 
xj. ' ward IJlands to London ; the fliip being at l^emarara^ an agreement 
(not in writing) was entered into by the mafter with a houfe 
there for a freight from Berbice to London ; the cargo to be put 
on board at Berbice^ and the fliip to tal:e a cargo of bricks and 
planks from Demarara to Berbice^ and deliver them there ; while 
the veffcl was proceeding to Berbice, with this cargo on board, (he 
met with an accident, and in confequcnce never earned her freight. 
This was held not to be a lofs within the policy, for the voyage 
from Demarara to Berbice had notliing to do with the voyage in- 
10 fured 



OP THE POLICY. 


49 


fared. The voyage infured was from Demarara to LonJofh or ^ A P. 

from Berbice to London^ or from any of the Windward or Leeward . — ^ 

Iflands» according to the place /rom which the (hip might happen 
to fail on her voyage to Loiidon. Now, ill this cafe, fuch voyage 
never commenced ; the cafe itfclf excllidcs any inception of the 
voyage. The (hip took in a cargo for Berbice^ and then expefted 
to get the cargo (he was to carry to London. 


But fubfequently to this, in the fame court, in a policy on freight Atty st 

1 ,r r t rv . •«_ 

on board the (hip Stranger^ at and from London to Jamatca^^iXh , ncwRcj* 
liberty to touch at Madeira^ and to difeharge and take in goods 
there.” It appeared in evidence, that the plaintiff, as owner, had 
agreed with one De Franca^ by charter-party, that the (hip (liould 
take in goods at London^ and proceed to Madeira^ and there de- 
liver fuch part of the goods (lilpped at London as the agents of De 
Franca (hould difc£t, and receive on board wine, and proceed to 
Jamaica^ and there deliver : and the freighter agreed to pay 13 
in full, for freight, during the •luhole voyage from London to Ma^ 
detra^ and from thence to Jamaica ; futh freight to be paid in 
MaHeiraf on delivery of the goods fipped at London for that place ^ by 
Madeira wine at 40/. per pipe, to be carried in the faid (hip free 
of freight. The (hip arrived at Madeira^ and delivered all her 
London cargo, 33 cq/ks of coals^ which the captain kept on 

board to ftiffen his (hip. Part of the cargo for Jamaica was re- 
ceived on board, but* not the wdne to be paid for freight, when a 
gale arofe, which obliged the captain to cut his cable and run out 
to fea, where he was captured. The court unanimoully confirmed the 
verdidl of the jury, holding the underw^riters liable for a total lofs 
of freight, for tlie contradt of freight was entire, and the charter- 
party treats the w'hole as one voyage. The whole freight is to be 
paid in one grofs fum, and that fum is tdbe paid in Madeira wine, 
valued at; a certain fum at Madeira. The payment, therefore, b 
local and indiviGble ; and on payment of the freight in wine, it is 
to be carried on in this particular (hip to Jamaica. Here the acci- 
dent happened before the condition was perfofmed, on which the 
freight was payable, namely, the delivery of the goods (hipped at 
London. 


This cafe has already been mentioned on atcontlt of ah at- and othos, 
tcratlon made in the policy after the time of underwriting \ it 
(hall noW| however, be confidered wholly independant of that toudoa 

H cireumftanee^ 
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^ ^^1!^ ** circumflance. It was a bill 61 cd in the court of Chancerjf,. 
— ‘ - which ftated, that the fhip Eyles^ late in the Eajl India Company’s 

fervice, waSf in the year 1732, at Bengal^ at which time the 
owner employed /. //. to infurc the Ihip in the London AlTurance 
OffrcC| for five hundred pounds. The adventure thereon was to* 
commence from her arrival at Fort Saint George^ and thence to 
continue till the faid fhip fhould arrive in Lendon^ and that it 
Ihould be lawful for the faid fhip, in the faid voyage, to flay at 
any ports or places without prejudice, and that the fhip was, and 
(hould be rated at interejl or no intenjly without farther account : 
in confideration whereof L H. paid fifteen pounds premium. 
The Eyles came to Fort Saint George in February 1733, in her 
way TO England ; but being leaky, and in a very bad condition, 
upon the unanimous advice of the governor, council, com- 
manders of Ihips, (he failed to Bengal to be refitted, and 
after being flieathed, in her return upon her homeward bound 
voyage, Ihe Itruck upon the Engilee lands, and was loft. Evi- 
dence was read on the part of the plaintiffs, to prove that Bengal 
was the moft proper pi '•e to refit, and that flie went thither for 
that reafon; that this was a voyage of necelTity, and not a 
trading voyage, for (he took nothing on board, but water, pTO« 
vifion, and ballaft. 

Lord Chancellor HardwJcle. — ** As to the queftion, whether 
there has been a breach or, in other terms, a lofs, within the 
meaning of this policy ? the general principles laid down by the 
plaintifl^s counfel arc right, that ftrefs of weather, and the danger 
of proceeding on a voyage, when a lliip is in a decayed condition, 
ate to be confidered. In fuch a cafe, if (lie went lo the neareft 
place, I fhould confider it equally the fame as if flie had been 
repaired at the very place from which the voyage was to com- 
mence, according to the terms of the policy, and no deviation* 
It is a very material circumftance, that the governor ordered the 
lading to be taken out, to fhew the neceffity of the fhip’s being 
repaired, but there w not a fyllablc of proof why flic might not 
have been equally well repaired at Fort Saint George. There is 
one part of this cafe which diftinguifhes it froipi all others what- 
ever, and that is, as to the certain time the voyage was to com- 
mence. The UOl is, the fhip wasloft in July 1733, three 
weeks before the t!m& of making this policy, fo that clearly 
the Ihip was not at Fort Saint Gecrge:i\ tl^c time the agreement 

was 
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Was made *, and therefore it is a material queftion, whether it c H A p ^ 
comes within the agreement His Lordfliip direfted an iflue 
to try, whether the lofs in July 1733, was a lofs during the ’ 
voyage, and according to the adventure agreed upon •, which 
iflue was afterwards found for the pRiintiiFs, upon a trial in the 
Common Pleas. 

In a late cafe, it became a queftion, whether a voluntary cordon ▼. 
burning of a Ihip, to prevent her from falling into the hands of 
the enemy, be a lofs by within the policy ? Lord Ellen^ brii N. P. 
borough faid, The cafe is new, but I am clearly of opinion that 
the plaintiff is entitled to recover. Fire is exprefsly mentioned 
in the policy, as one of the perils againft which the underwriters 
undertake to indemnify the alTured ; and if the lliip is deftroyed 
by^r^, it is of no confequence whether this is occafioncd by a 
common accident or by lightning, or by an act done in duty to the 
Jlate. Nor can it make any difference whether the ffitp is thus 
deftroyed by third perfons, officers of the King, or by the Captain 
and crew, a£^ing with loyalty and good faith. Fire is ftill the 
caufa caufansy and the lofs is covered by the policy.” The plain- 
tiff had a verdift. Mr. Compbelly the reporter, very properly 
refers to Pothkry V aliny and Emerigony to (hew that this point 
has been decided in France as Lord Ellenborough has decided it, 
and certainly thofe authors fupport his Lordlhip’s doftrinc. 

Pothier traite du Contrat d’AlTurancc, f. 53. Valin.^ijvf. 3. tit. 6, 
des Affurances, Art. a6. i Emerig. p. 434. 

In an a£lion upon a policy of infurance, before Lord Chief x A k. 
Juftice Hardwicie, it was held, that the words at and from 
Bengal to meant the JirJi arrival at Bengal; and it was 

agreed, that when fuch words are ufed in policies, is 
always implied and underftood. 

It has llkcwife Been held, that when a fhip is infured at and ^ 
j‘rom a placcy and it arrives at that place, as long as the (hip is Sc:wyn, 
preparing for the voyage upon which it is infured, the infurer is * 
liable : but if all thoughts of the voyage be laid afide, and the 
fhip lie there, five, fix, or (even years, with the owner’s privity, 
it iball never be faid the infurer is ii^lc j for it would be to 
fobject him to the whim and caprice of the owner. 

n % This 
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Camden v. 
Cowley, 

I Black. 
4 * 7 - 


This was an adlion on a policy of infurance on a ihip, at and 
from Jamaica to London, The fiiip had alfo been infured from 
London to Jamaica generallyi and was loft in coafting the iflandt 
after (he had touched for fojne days at one port there, but before 
flic had delivered all her outward>bound cargo at the other porti 
of the ifland. This was an a^iion on the homeward policy ; 
and in order to Ihew when the homeward bound rifle commenced, 
it was neceflary to fliew at what time the outward-bound rilk 
determined | and the jury, which was fpecial, after an examina- 
tion of merchants as to the cuftom, by their verdiA decided* 
that the outward rifle ended when the lliip had moored in any 
port of the ifland, and did not continue till flie came to the laft 
port of delivery. 


In the Trinity term following, a motion was made for a new 
trial, but it was refufed ; becaufe it had been thoroughly tried, 
and no new light could be thrown upon it, although Lord Mans- 
field faid, the inclination of his opinion at the trial was the con- 
trary way. Mr. Juftice Wilmot thought the conftru£lioa put 
upon the policy by the jury was the right one. 


Barrafs v* 
The London 
Aflurancc. 
Sittings 
after Hilary 
17S2, ac 
Guildhall. 


In a fimilar cafe. Lord Mansfield laid down the fame do£frine 
to the jury, namely, that the outward riflt upon the jlAp ended 
twenty-four hours after its arrival in the firlLport of the ifland 
to which it was deftined : but that the outward policy u^n 
goods continued till they were landed. 


with.-* doftrtne contained in the two laft cafes has me '/ 

siuin*’.t with material confirmation in a modern decifion. It was an 
Si»r w*"’ »Q.ion upon a policy of afliirance on the pip Pcdlifer, and on 
diMlnm' goods on board thereof, on a voyage at and from Georgia to Ja» 
y*™* maica. The (hip anived in Montego Bay, and moored at anchor, 
and there alfo the agent of the pliuntilF fold and delivered the 
greateft p.rt of the cargo to Meflirs. /tdams and Hatten, merchants 
there. The captain then entered into a charter-party with Adams 
and Hatton^ to proceed from thence to 8t. Annds, and there to 
take in a cargo for London. After unloading the greateft part of 
the cargo at Montego Bay, and remaining there a month, it was 
verbally agreed that th^emainder of the cargo (which was lum- 
ber) fliottld be earned asballaft to St. Annds, and accordingly 
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the veflil, after taking in fome fudick, proceeded towards S/. chap. 
jimie'Sf but was wrecked, and never arrived there. For the . , 

plaintiff it was urged, that in fuch an infurance the fliip might 
go from port to port ; and that, at ail events, the goods were 
protedicd by the policy, till they lOcre all difeharged and f tfelj 
landed. 

Lord Kenyon was clearly of opinion, and was confirmed in that 
opinion by a Special Juiy, to whom his Lordfhip particularly 
referred upon this occafion, that the rilk on the Jhip ceafed, after 
Jhe had been moored at anchor twenty four hours in the fift port of 
the ifland,yor the purpofe of unloading : and the fails difclofed in 
this cafe having manifeffed that Montego Bay was alfo the original 
deftination of the cargo, and that its not being wholly delivered 
there was only prevented by a new agreement, the lofs of the goodi 
cannot be recovered under this policy of infurancc. A (hip in- 
fured to Jamaica generally cannot be permitted to go round the 
whole ifland, from port to port, for the purpofe of unloading her 
cargo, efpecially where, as in this cafe, the owner of (hip and 
goods is the fame perfon. The plaintiff was nonfuited. 

But the great and leading cafes, upon quedions of conftruc- 
tion, are two, Tternay v. Etherington^ and Felly v. the 
Exchange Affurance Company : the former determined by Lonl 
Chief Juftice irf, and the latter by Lord Mansfield. In thefe 
cafes, the principles which are to be obferved in the conftruclion 
of policies are fo fully confidered, and the application of them 
to the particular circumftanccs of the different cafes is made 
with fp much accuracy and perfpicuity, that they are to be 
regarded as the pole ftar to diredl our enquiries upon all fimiUr 
occaGons. 

The Grft of thefe caufes w’as an aflion upon a policy of In. tj, 
furance **on goo(ft, in a Dutch fliip, from Malaga to Gibf altar ^ rt'icnns:- 
and at and from thence to England and Holland^ both, or u'vuki 
« cither t on goods, as hereunder agreed, beginning the ad- 
<< venture from the loading, and to continue till the fliip and 
4« goods be arrived at England or Hclhndy and there Gifcly ‘ 
landed.” The agreement was, ** that upon the aiTlvMl of the 

fliip at Gibraltar y the goods might unloaded, and re-flilppcd 
SS in one pr more Britift ihip orlhips for England and Hollandy 

S WJ 
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and to return one per cent, if difeharged in England,* It ap- 
pw'ared in evidence, that when the fliip came to Gibraltar^ the 
goods were unloaded, and put into a Jlore Jhip^ (which it was 
proved was always confidered as a warehoufe,) and that there 
was then no Brliijh fliip there. Two days after the goods were 
put into the ftore fliip, they were loft in a ftorm. The queftion 
was, whether this was a lofs within the conftruflion of thc^ 
policy ? 

Lee^ Chief Juftice. — ‘‘ It is certain, that in the conftruction 
of policies, the JlrxBum jus or apex jitris^ is not to be laid hold 
of : but they are to be conftrued largely, for the benefit of trade^ 
and for the infured. Now it feems to be a ftri£i conftruAion, 
to confine this infurance only to the unloading and re-fliipping, 
and the accidents attending that a£l:. The conftru£lion lliould ht 
according to the courfe of trade in this place ; and this appears to 
be the ufual mode of unloading and re-fliipping in that place, viz. 
that M'hcii there is no Britifo fnip there, then the goods are kept 
in ftore Ihips. Where there is an infurance on goods on board 
fuch a fliip, that infurance extends to the carrying the goods to 
Ihore in a boat. So, if an infurance be of goods to fuch a cityi 
and the goods are brought in fafety to fuch a port, though dif- 
tant from the city, that is a compliance with the policy ; if that 
be the ufual place to which the fliips come. Therefore, as here 
is. a liberty given of unloading and re-(hipping, it inuft be taken 
to be an infuring under fuch methods as are proper for unloading 
and rc- fliipping. There is no negleft on the part of the infured^ 
tor the goods were brought into port the nineteenth, and were 
ioft the twenty fecond of November, This manner of unloading 
and rc-fliippIng is to be confidered as the neceflary means of at- 
taining that, which was intended by the policy ; and feems to 
be the fame, as if it had happened in the aft of unIhipping 
from one (hip into another. And as this is the known courfe of 
the trade, it deems extraordinary, if it was riot intended. This 
is not to be confidered as a fufpenfion of the policy ; for as the 
policy would extend to a lofs, happening in the unloading and 
re-(hipping from one (hip to another, fo any means to attain that 
end come within the meaning of the policy.” The plaintiff had 
s verdift. 
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Afterwards anew trial was moved for; but it was refufed^by 
Lee^ Chief Juflice, Mr Juftice Cha^ple^ and Mr. Jufticc Denifirti 
againft the opinion of Mr. Juftice W righu 

The next of thefe caufes came before the court upon a cafe 
referved for their opinioni after a trul and verdifi; for the plain- 
tiff, at Guildhall^ before Lord Mamfidd^ It was an action of 
covenant upon a policy of infurance. 

The cafe ftates, that the plaintiff, being part owner of the fhip 
Cnjlow^ an Eajl India (hip, then lying in the Thames^ and bound 
on a voyage to Chinas and back again to London^ infured it 
** at and from London^ to any ports or places beyond the Cape of 
Good Hopei and back to Londotii free from average under ten 
percent, upon the body, tackle, apparel, ordnance, munition> 
«« arjdllery, boat, and other furniture of and in the faid fliip : be- 
ginning the adventure upon the faid (hip from and imme- 
diately following the date of the policy, and fo to continue 
^ and endure until the fliip fliall be arrived as above, and there 
anchored twenty-four hours in good fafety.” The perils 
^mentioned in the policy were the common perils, viz. of the 
feas, men of war, fire, The (hip arrived in the river 
Canton^ in China j where (he was to (lay to clean and refit, 
and for other purpofes. Upon her arrival there, the fails, yards,* 
tackle, cables, rigging, apparel, and other furniture, were, by the 
captain’s order, taken out of her, and put into a warehoufe, or 
ftorchoufe, called a bank-faul, built for that purpofe on a fand 
bank, or fmall ifland, lying in the laid river, near one of the 
banks called Bank f aid IJlandi in order to be there repaired, kept 
dry, and preferved, till the fliip (liould be heeled, cleaned, and 
refitted. Some time after this, a (ire broke out in the bank-(^iu!, 
belonging to a Swedj/h (hip, and communicated itfelf to another 
bank-faul, and from thence to that belonging to the Onflow^ and 
confumed the fame, •together with all the fails, yards, fsfe. be- 
longing to the OnJIow that were therein. The cafe ftates fur- 
ther, that it was the univerfd and well known ufagii and ha^ 
been fo for a great number of years, for all European (hips, 
which go a China voyage, except Dutch (hips, (who for fome 
years pad have been denied this privilege by the Chinefci and 
who look upon fuch denial as a great lofs,) when they arrive near 
|bi$ Bank faul IJlandi in the river Canton, to unrig the (hips, and 

H 4 10 


55 



Pellyf.The 
Governor 
and Comp, 
of che Royal 
Exchange 
Allurance» 

1 Burr. 34Ci 





OF THE .CONSTRUCTION 


CHAP, to take out tlieir fills, yards, tackle, cables, tigging, apparel, and 
. other furniture ; and to put them on ftiorc.in a bank-faul, buHt 

for thatpurpofe on the faid ifland (in tfie manner that had been 
dpne by the captain of the Onjhiu^ on the prefent occalion) in 
order to be repaired, kept dry, and preferved, nntil the fliips 
lliould be heeled, cleaned, and refitted. The cafe adds, that fo 
doing is prudent, and for the co nmon and general benefit of 
the owners of the flnp, the infurers, and infured, and a!! perfons 
concerned in the fafety of the (hip. The (hip arrived from her 
faid voyage in the Thames^ having been again rigged, and put in 
the bed conditipn the nature of the place and circumdances of 
affairs would permit. The quedloii for the opinion of the*courc 
was, whether the infurers are liable to ^nfwer for this lofs, fo 
happening upon the bank-faul, within the intent and meaning 
of this policy ? 

The court, after a folemn argument, tpok time to confider 
the quudion, and then Lord Mansjiehl delivered the unanimous 
ppinioa of the court for the plaintiff. 

Lord Mansfield. — By the exprsfs words of the policy, the 
defendants have infured the tackle, apparel, and other furniture 
of the OnfioWj from fire, during the whole time of her voyage, 
until her return in fafety to Lendon, wuhout any redridion. 
Tier tackle, apparel, and furniture, were inevitably burnt in 
Cbinn, during the voyage, before her return to London. The 
event then, which has happened, is a lofs within the general 
words of the policy ; and it is incumbent upon the defendant 
to flicw, from the manner in which this misfortune happened, 
or from other circumdances, that it ought to be condrued a 
peril, which they did not undertake to bear. If the chance be 
varied, or the voyage altered, by the fault of the owner pr 
ter of the flilp, the infurer ceafes to be liable ; becaufc he is only 
underdood to engage that the thing fliall be done fafe from for- 
tuitous dangers, provided due means are ufed by the trader to 
attain that end. But the maftcr is not in fault, if what he did 
was done in the ufual coutfe, and for juft reafons. The infurerj, 
in cftiniating the price at which he is willing to indemnify the 
trader againft all rifles, muft have under his conlideration the 
nature of the voyage to be performed, and the ufual courfe apd 
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manner of doing it.. Every thing done in the ufual courfe ipuft C 
have been forefeen^ and in contemplation at the time he engaged ; 
he took tiie riik, upon a fuppofition, that what was ufual or ne«» 
celTary (bould be done^ In generali what is ufually done by 
fuch a fliipi with fuch a cargOi in fucK a voyage» is andcrftood 
to be referred to by every policy» and to make a part of it, as 
much as if it were exprefled. The ufage, being forefeeni is 
rather allowed to be donci than what Is left to the mafter’s dif- 
i:retion, upon unforefeen events : yet if the mafteri ex juftd caufd^ 
go out of the wayi the infurance continues. Upon thefe prin* 
clples it is difEcuIt to frame a queftion, which can arife out of 
this cafci as dated. The only objeftion iS| that they were burnt 
in a bank-fauU and not in the (hip ; upon land, not at fea, or 
upon water : and being appertinent to the ihip, lodes and dan- 
gers afliorc could not be Included. The anfwer is obvious : Firft, 
the words make no fuch didindlion : Secondly, the intent makes 
no fuch didindlon. Many accidents might happen at land, even 
to the Ihip. Suppofe a hurricane to drive it a mile on (hore ; or 
an earthquake may have a like efFe£I | fuppofe the (hip to be 
burnt in a dry dock, or fuppofe accidents to happen to the tackle 
upon land, taken from the fliip, while accidentally and occafion- 
ally refitting, as on account of a hole in its bottom, or other 
mifchance : thefe are ail polable cafes. But what might arife 
from an accidental repair of the ihip is not near fo (Irong as a 
certain, necciTary co*nfequence of the ordinary voyage, which 
the parties could not but have in their dire£^ and Immediate con- 
templation. Here the defendants knew that the Ihip' mud be 
heeled, cleaned, and refitted, in the river of Canton ; they knew 
that the tackle would then be put in the bank*faul : they knew 
it was for the fafety of the (hip, and prudent that they (hould 
be put there. Had it been an accidental neceflity of refitting, the 
mader might have judified taking them out of the (hip, ex jujli 
caufd: but deferibing the voyage is an exprefs reference to the 
ufual manner of making it, as much as if every circumdance was 
mentioned. Was the chance varied by the fault of the mader ? 
It is impoflible to impute any fault to him. Is this like a devia- 
tion ? No : Ms ex jujid caufd ^ which always excufes. Had the 
infurers in this cafe been afked, whether the tackle (hould be 
put in the bank faul ? they mud, for their own fakes, have in- 
fided that it fliould. They would have had reafon to complain, 
if, from their not being put there, a misfortune had happened. 
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c R A P. {„ fuch a cafe, the mafter would have been to blame, and by bn 
- 1 - < fault would have varied the chance. They have taken a price 
for (landing in the plaintiff’s place, as to any lofles he might fuf- 
tain in performing the feveral parts of the voyage, of which this 
was known and intende'd to be one. Therefore, we are all of 
opinion, that in every light, and in every view of this cafe, in 
reafon and jullice, and within the words, intent, and meaning 
of this policy, and within the view and contemplation of 
the parties to the contrail, tlxe infurers are liable to anfwer for 
this lo&.” 

IRrough V. 

4 Term r! Cafe has fince been confirmed by Lord Kenjm, and the 

acS. See whole court of King’s Bench, 

polt tor ano- ® 

tier point. 

Noble and So alfo ill another cafei the fame principles were adhered to, 
Kennowiy, decifioii was adopted. The infurance was 

£>ot»g). 4t;2. upon the fliips the Hope and the Anne^ at and from Dartmouth 
to WaUrjord^ and from thence to the port, or ports, of difehargep 
on the coaft of Labrador^ with leave to touch at Newfoundland^ 
and upon any kinds of goods and merchandizes ; and alfo on 
the (hips, till they ihould be arrived at their port of difeharge, 
and fliould have moored at anchor twenty-four hours, and on the 
goods until the fame Jhall be there difeharged^ and fafely landed. By 
- a claufe in the policy» money advanced to the iilhermen was in« 
fured. The Anne arrived fafe on the coaft of Labrador on the 
22d of June^ and the Hope on the 14th of July 1778. Froin 
the time of their the crews were employed in fifliing, and 

had taken out none of their cargoes, except at leifure hours 
(partly on Sundays) fuch things as were immediately wanted. 
On the ] 3th of Augujl, an American privateer entered the har- 
bour, and took both the vcflels, there being at that time nobody 
on board cither of them. The adion was brought to recover 
the value of the goods. The defence was, that there had l)een 
an unneceiTary delay in unloading the cargoes, in confequence of 
which they had been expofed to capture, and that the under- 
writers ought not to be liable for what had happened from the 
negligence of the infured. The plaintiffs refted their cafe on 
the words of the policy, and the ufage of the trade. They 
called the captain of the Anne, who fwore, that he had been 
cHie fame voyage three times in the three lad years, and that they 

bad 
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had proceeded in the fame manner during each of the voyages ; C H A i;. 
that he did not think the plaintiffs had warehoufes fuflBcient to , ^ ^ 

have held the goods if they had beeti landed.; and that there 
were no fettlemeiits on the coaft of Labrador^ but thofe belong- 
ing to the plaintiffs. One of the fatlors fworc to the fame cfFeSt* 

The plaintiffs then called one French^ to prove the cuftom of the 
Newfoundland tride. This evidence was objeded to ; but Lord 
Mansfield admitted it^ and the witnefs fwore^ that, in the New* 
foundland tradcy it is cuftomary to keep their goods on board 
feveral months, and that fometimes they have part of their 
homeward cargo of flfh, and part of their old cargo on board* 
at the fame time. That the firft obje^ is to catch fifh, and they 
unload only at times when they cannot fifli. The old cargo 
being chiefly fait and provifions, it is taken out gradually for 
curing the fifh, and for confumption. The teilimony of this 
witnefs was confirmed by one Newmatu Neither Neiuman nor 
French had been at Labrador. Mr. Hunter was then called, who 
proved, that fome years fince, he ufed to fend veflids of his 
own, and alfo chartered veffels to Labrador ^ and that it was 
ufual, in chartering veffels, to flipulate that they fhould have 
fixty days allowed for difeharging. That he apprehended they 
were oftentimes longer in faft, and that it was not fo e fy to 
difeharge a cargo at Labrador as at Newfoundland. Upon this 
evidence a verdi£l was found for the plaintiffs, and in the fuU. 
fequent term the defendant moved to fet it afide, which was 
not granted. 

Lord Mansfield, — The trade of fifhing on the coaft of New* 
^f/;/d//iW,efpecially from the weft of England^ has been known and 
praflifed for many years. Since the treaty of Paris^ a new tr.idc 
has been opened to Labrador. The infufance htre is on the 
fliips, and on the goods till landed. The defendant fays, the plain- 
tiffs have been guilty of an unreafonable delay in landing. Fhat 
queftion was to be tried*by the jury, and could only be decided 
by knowing the ufual pra£lice of the trade. Every underwriter 
is prefumed to be acquainted with the praHicc f the trade he injures^ 
andf that, whether it is recently efiablijhed or not. If he does not 
know it, he ought to inform himfelf. It is no matter if the ufage 
has been only for a year. This trade has cxifted, and has 
been condudled in the fame manner for three years. It is well 
known, that the fiOiery is the object of the voyage, and the fame 
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CHAP, fort of filhing is carried on in the fame way at Newfoundland. I 
. ftill think the evidence on that fubjefi was properly admitted, to 

lliew the nature of the trade. The point is not analogous to a 
common law cuftom.” 

Mr, Juftice Bullcr. — think there was fufficient evidence, 
without calling in aid the ufage of the Newfoundland trade ; fo^ 
it appeared on the face of the policy, that the fifliery was the 
purpofe of the voyage : but I think the evidence objeded to was 
properly admitted. If it can be (hewn, that the time would 
have been reafonable in one place, that is a degree of evidence to 
prove that it was fo in skpother. The efFe 61 : of fuch evidence 
may be taken ofFby proof of clilFercnt circumllances. It is very 
true, that the cuftom of one manor is no evidence of the cuftom 
of another; that has been determined in many cafes: but the 
point here is very different ; it is a queftion concerning the na- 
ture of a particular branch of trade.'' 

Since Lord Ellenborough was CIncf Juftice of the Ktn^s Bench ^ 
a cafe arofe in which hisLord(hip and the other judges very fully 
conEdered * the rules which arc to govern the conftrudlion 
of policies of inlurance, and the effeft of written words upon 
the ufual printed form of this fpecies of contra^* 

Hoberifon It Was an a£lion on a policy of infurance, «« loft or not 
▼.^rench.o cf loft, at and from (a) all, any^ or every port and place where 
^ * « and whatfoever on the coa/i of Brazil ^ and after the l*jth 
«« day of September to the Cape of Good Hope^ upon any kind 
« goods and merchandizes, and alfo upon the body, &c. of tlie 
^ (hip, Chejlerfieldi &c. beginning the adventure upon the faid 
^ goods and merchandizes from the loading thereof, aboard the 
faid (hip at all^ any^ cr every port and place where or whatfoever 
•« on the coaft of Brazil^ and from the inth September 1800, and 
upon the faid fhip, &c. inthefame n{anner : and fo (hall con- 
«« tinue and endure during her abode there, upon the faid (hip, 
« &c. ; and further until the faid (hip, &c. and goods, &c. (hall 
•« be arrived at Simotfs Bay or Table Bay^ both or either^ withliberty 
€« to call at St. Helena, or elfewbere, upon the faid Ihip, &c. and 
upon the goods, &c. until the fame be there discharged, at 
the rate of four guineas per cent, to return three pounds ten JbiL 

(tf) The written puts of the policj are printed initalicky. 
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Hngs^Jbouli the J)ip have arrived or this rijk otherwife have 
ceafed^ on or before the 17/A of September*^ By a memorandum 
the fhip, goods and freight were all valued. This is the 
whole of the policy that feems to me to be material ; the fads 
touchiffg this part of the cafe were, that the goods were taken 
ill at the Cape of Good Hope^ and the fliip went from thence in 
K'bruary 1800, to Benguela, on the coaft of Africa^ and after* 
wards to St. Catharine* Sf on the coaft of Brazil^ on the 30th of 
Mny,^ then to Rio Janeiro on the 27th July^ ftaid there upwards 
of two months, and remained on the coaft till the latter end of 
November^ when on fufpicion of illicit trading with the Spanijh 
enemy, ihe was taken poflelHon of byfomeofHis Majefty’s (hips 
of war, and carried again to the Cape, tuith the original cargo on 
board (but none was ever taken in at Brazil)^ where {he was 
libelled by the captors in the Vice-admiralty‘ court there, 
on which the alTured abandoned to the underwriters s and the 
{hip, after being liberated by the fentence of the court, was fold 
there, and has (ince arrived m England. The queftion, on thispait 
of the cafe was, whether as no goods were ever loaded at Brazil^ 
neither {hip or goods were covered by the policy in quieftion. The 
only cafe referred to in the argument at the bar was Hodgfiv v. 
Richardfon^ i Black. Rep. 463. (poll. Chap. ‘‘Of Fraud in 
Policies.’^) The court decided againft the claim of the plaintiffs, 
thus holding that the policy never attached, as no goods were 
loaded at Brazil. In delivering the judgment of the court, 
upon a rule to enter a nonfuit, amongft other topicks, the fol- 
lowing general rules in the' conftruclion of policies, was laid 
down by Lord Ellenborough. Secondly, It h.as been argued that 
the policy on this {hip and cargo never attached, the adven- 
ture of the cargo being by the terms of the policy made to 
commence from the loading- the goods aboard the Clip on the 
coaft of Brazil ; an event which, as it was contended by the 
defendant, never happenjzd, inafmuch as the goods were not loaded 
there i but at the Cape of Good Hope. It was alfo contended, on 
the part of the defendant, that the adventure on the (hip being 
by the terms made to begin in the fame tnarmer with that on the 
goods, could of courfe have no commencement, If that on goods 
never attached. ‘ In the courfe of the argument, it feems to 
have been alTumed that fome peculiar rules of conftruflion 
apply to the terms of a policy of aflurance which are not equally 
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applicable to the terms of*other inftruments, and [in all other 
cafes : it is therefore proper to ftate on this head, that the fame 
rule of con{lru£lion which applies to all other inftruments applies 
equally to this indrument of a policy of infurance, namely, that it 
is to be confirued according to its fcnfe and meaning, as colUBed in the 
JirJi place from the terms ufed in it, which terms arc themfclves to 
be underdood in their plain, ordinary and popular fenfe, unlefs 
' they have generally in refpeB to the fubjeB- matter, as by the known 
nfage of trade, or the like, acquired a peculiar fenfe diflinB from 
the popular fenfe of the fame words ,* or unlefs the context evidently 
points out that they muji, in the particular injiance, and in order to 
iuate the immediate intention of the parties to that coniraB, be under • 
food in feme other fpecial and peculiar fenfe. The only difference 
between policies of aflurance and other indruments in tliis 
refpeft, is, that the greater part of the printed language of 
them, being invariable and uniform, has acquired from ufe and 
pra£iice a known and definite meaning, and that the words 
fuperadded in writing (fubjeft indeed always to be governed 
in point of condruftion by the terms and language with which 
they are accompanied) are entitled ncverthelefs, if there Jljould 
be any reafonable doubt upon the fenfe and meaning of the whole, to 
have a greater efFefl attributed to them than to the printed words, 
inafmuch as the written words are the immediate language and 
terms felcfled by the parties themfelves for the expreffion of 
their meaning, and the printed words arc a general formula, 
adapted equally to their cafe, and that of all other contra£ling 
parties upon fimilar occafions and fubjefls. His Lordfliip, then, 
after a very nice, critical and grammatical difeuflion of the words 
ufed, faid, “ Is there any thing to be found in the policy which 
afligns to thefe words a fenfe apparently different from the ordi- 
nary grammatical fenfe of them ? A^nd looking as we are 
obliged to do to the policy, and to the policy alone, in order to 
rollefl the intention of the parties as to the commencement and 
duration of the adventure thereby protefted, we cannot feel our- 
felvcs at liberty to disjoin in point of effeft and conftruftion 
the words at all, or any port or place on the coajl of Brazil,*^ 
from the words, from the loading thereof aboard the faid Jhipf 
by which they are immediately preceded, ^d with which by 
immediate context they appear to us to be neceflarily united^ 
If the fame words bad not been tjjius incorporated with the 
II body 
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body of ihc text of the printed wordsi and made to form there- chap. 
with one entire and continued chain of words, and one un- , 
broken fentence of intelligible exprelCons, all applicable to the 
fame fubjeQ-mattet, it might have been open to us to have 
given them a diiFerenc meaning, and toliavc conlidered them as 
words written in the margin of the policy (and applying there* 
fore indefinitely to the whole of the policy, and not to any par- 
ticular part of it) are ufually confidered ; that is, as controul- 
iflg the fenfe of fuch parts of the printed policy to which, in 
found ednilruflion, and by reafonable reference, they may ap- 
pear to apply. As for inftance, where the word JlAp is written 
in the margin of the policy, or freight or goods ; in fuch cafes, 
the general terms of the policy, applicable to other fubjefts, be- 
fides the particular one mentioned in the margin, are thereby 
conftdered as narrowed in point of conftrui^Ion to that one. 

And this is done in cafes where the fubjedl meant to be infured 
is (till more remote from (liip and goods,’' the only fubjeds 
of infurance in the printed policy \ namely, where the objeft of 
infurance, as declared by the marginal memorandum, is, money 
lent on bottomree^ or at rejpondentia, or the like : the meaning ot 
which marginal memorandum may be tranflated thus: ^ 
mean to infure the fubje£t fo named, << freight,’* for Inftance, 
arifing or accruing during the limits of the voyage within de- 
feribed, from the carriage of goods on board the (hip named 
againft the perils w*ithin enumerated, and upon the premium 
herein fpecified. In other words, we ^opt the general lan- 
guage of the policy, as far as it may ferve to efFe£tuate this ob- 
jeft, and no further/* The rule for entering a nonfuit, in the 
particular cafe, was made abfolute. But I have given thus 
much of Lord Ellenborough's argument, not fo much for the 
decifioiiof the particulai c as for the importance of the rules 
of conftru£rion, which his LordHiip has; in many inftances, con- 
firmed, and in all fo clearly elucidated. 

Although the decifions in all the above eaufes, notwithTland - 
Ing the vail variety of circumftanccs that are to be found in 
them, are fo uniformi in principle \ and although we find, that 
the learned judges make a conftant reference to the ufage of 
trade ; yet in no inftance whatever has this been fo apparent as 
in the cafes of infurance upon Eajl India voyages, in which the 
• infurers 
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infurers have been held liable, not only for events which majr 
poffibly happen from the port of difcharge to that of delivery t 
but alfo for all intermediate or country voyages, upon which the 
(hip may be difpatched by the order of the council of any of the 
India Company’s fettlements abroad. 

It is not that, in thefe cafes, the judges have given a greater 
latitude to the ufage of trade, than in any other j but becaufe, 
from the great variety of cafes that have arifen upon the fubje£t, 
the ufage with regard to the JSqfi Lidia voyage is more notorious, 
and better eltabliOied than in thofe where the queftion has but 
feldom occurred. The grounds and reafons of fuch decifioas 
feem to have been the terms in which all the printed charter- 
parties of the Ea^ India Company arc conceived. By thofe 
charter parties, liberty is given to prolong the Ihip’s (lay for a 
year ; belides which, it is very common by a new agreement to 
detain her a year longer : and the longer a fhip is kept, it is the 
more beneficial to the owners. The words of the policy, too, 
are adapted to this ufage, being without limitation of time or 
place, and without any reference to the firft voyage particularly 
mentioned in the ch;^er party. Thefe charter parties, being 
printed, are matter of public notoriety ; and are fo generally 
and univerfally known, or may be fo, by an enquiry at the India 
Heu/e^ that the chance of her ftay is always one of the rifles in- 
fured: and both the itifured and infurer muft be fuppoftd 
to be fully apprized ^d fufficiently conufant of it. Indeed, 
the underltanding of the policy depends fo much on the 
courfe and ufage of the Eaji India trade, that it feems to be 
ContradiAory to the policy to fay, that the underwriter did not 
underwrite for a country voyage. 

All thefe principles were fully laid down by Lord Mansfitld 
in a very few years after he took upon him the admimftration of 
juftice in this country; and they have been frequently recog- 
nized, and invariably purfued in a multitude of decifions upon 
fuch policies fince that time. The learned chief juftice. When 
he laid down thefe rules, as the ground of his then opinion, 
and as the guide of future decifions, faid he did fo, becaufe 
the court efteemed this to be the moft convenient way of deter- 
mining the queftion ; for whoever fhould thefeafttir i^iue on aif 
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SaJl India filip 'Vtrould know» that he infured the contingencies^ 
and might take proper precautions againfl them, if he pteafed* 

Whereas if every perfon (hould be obliged to open to the infurer 
all the grounds of his expedfations about the fliTp’s concinuance 
in the Eafl IndieSyOr coming to England^ it might produce great 
litigation and confufion in cafes ariJing upon thefc policies. 

The cafes, in which thcfe principles as to Eajl India voyages SaWador y. 
were firft fettled, were the nine caufes tried upon the (hip Win^ 

^<helfeay an EaJl Indiaman ; in all of which the policies were the i7®7. 
fame, the parties only being diflfercnt ; and all of which were 
at firft tried with various fuccefa ; but the nine verdifts were 
ultimately uniform for the plaintiffs, the infured, againfl the 
underwriters. 

The charter party was in the ufual printed form, and con- 
tained a claufe, empowering the company’s fervants abroad to 
detain the (hip a year longer, if they pleafed, than the time 
originally limited by the charter party. The infurance was in 
thefe words, at and from Bengal^ to any ports or places what- 
foever in the Enjl Indies^ Chinn^ elfewhere, beyond 

the Cape of Good HopCf forwards and backwards, and during 
her (lay at each place, until her arrival at London^ on money. 

On the 25th of March 1762, the (hip failed ; on the 
nineteenth of Sepiembef'y in the fame year, (he arrived at Bombay • 
and early in the November following, Ihe left Bombay the (ird 
time. The fli'rp arrived at Calcutta in Bengal y on the fifth of 
March 1763 -, and on the twenty-eighth of the fame month, the 
prefident and council of Bengal entered into a new agyeement 
with the cap lain, reciting, that the charter party would expire 
on the eleventh of February 1764, but that the prefident and 
council, finding it expedient CO detain the (hip in Indhy and 
being defirous of having the time limited in the char cr pirty 
prolonged, the iildenture therefore witnefleth, that the 
captain lets the (hip to freight for one whole year from the faid 
eleventh of February 1764. The (hip arrived at Bombay a fccond 
time in Jtjy 1763 : in December following, (he again failed for 
Befigaly and arrived there early in 1764 5 on the nineteenth of 
March iu tljat year file left Bengal^ in order to proceed for Bcm^ 
hayy and on the twenty-firft of that month, fubfequent to the ex- 
piration of the old charter party, the fliip was lofi. On the 
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third of April 1 7*4, Mr. Hnmty the plaintiff in fcvfcral of thefc 
actions, received a letter from the captain, dated the fourteenth 
of April 17631 inclofing a copy of the new agreement ; which 
letter was publicly read in a coffeehoufe. The next day after the 
receipt of the letter, feme infaranc.es were made by Mr. Hume. 
On the July 1764, other infuriuices were elFc£tcd by 

Mr. Hume^ and all the other infurances were made, after the 
captain’s letter, of the fourteenth of April 1763, had been re- 
ceived and publicly read in a coffeehoufe. 

The court, after laying down all thofe principles above dated, 
refpefling the notorious ufage of this branch of trade, enlarged 
upon the circumftanccs peculiarly diftinguifhing thefe caufes. 
No mention was made, or quellion afked, at the time of un- 
derwriting, when the fhip was chartered ; when (he failed 
** from England : when (lie arrived in India ; whether flic was 
detained a year according to the piovifo in the charter party : 
and yet her continuance in the Eajl Indies depended upon all 
thefe fafts. If they ought neceflarily to bedifclofcd, the po- 
licy was void, to the knowledge of ^the underwriters, at the 
time they took the premium. The evidence in all the caufes 
«« was very ftrong, that her ftaying a year longer, if known, 
« would not have varied the premium. This fliip was infured 
« at the fame premium after the prolongation of her ftay in 
India was known. None of the defendants defired to be off, 
after they knew that an account of the n^v agreement had 
been received in England upon the third of April 1764, which 
was notorious totbem,all, before the inttlUgence of her lofs, 
which came in the O^ober following. So that if there had 
been any force in the objeftion, it would have been waved by 
the acquiefcencc of the underwriters, after they were fully ap- 
« prized of the whole.” 

Cre^ry aflion upon a policy on the goods, fpecie, 

effefts, «f the plaintiff, on board the fliip on her voyage 
34 Ceo^lJL « horn. London to Madras and China^ with liberty to touch, ftay, 
and trade, at any ports or places whatfoever,” a fiinilar 
queftion arofe upon the following fafts. When the fliip arrived 
at Madras^ (he was too late to go to China that year 5 upon 
which (he was employed by the council there to go from Madras 
to Bengal to fetch rice, which voyage flic performed once, and, 

ia 
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m altteftiptitig to pctforixl it a feconcl time, was loft. The jury 
found a verdi£l for the plaiatiiF. 

A new trial was afterwards moved for on two grounds, one of 
which only is material here, that thefe intermediate voyages 
were not infured under the policy 5 for that the words ** to 
«« touch, ftay, and trade at any ports or places whatfoever,’’ 
only meant, to give a licence to ftay at fuch places as it Hiould 
be neceffary to Hop at in the courfeof the voyage* 

Lord Mansfield, — To underftand this policy you muft refer 
to the courfe of trade to which it relates. What is the courfe*'’ 
of trade with the E tfi India Company ? If an India (hip come to 
Madras too late in the feafoii to proceed to China^ the council 
employs her in an intermediate voyage. It is beneficial to all 
parties fo to employ her 5 the underwriters arc perfectly well 
acquainted with this ufage, and are bound to take notice of it. 
before the year 1780, it was ufual to infure both the outward 
and homeward bound voyage In one policy, and then the word» 

backwards and forwards'^ were inferted : but fince that time, 
they have feparated the infurance, and infure the outward voyage 
til a diftinft policy. The policy in queftion differs from others ; 
becaufe it contains a permilRon to trade, as well as to touch and 
Jlay at any ports or places, which is not ufual in policies of this 
nature : for in general they only permit them to touch and Jluy^ 
which words can only be intended to give a permiflion fo to do^ 
if neceflity oblige them ; bat to touchy flay^ and trade^ are words 
fb large, that they feem to include the intermediate voyage. It 
would narrow the conftruftion.vcry much, indeed, to fay that 
the policy relates to thofe places only^ at vthich they (hall (lop in 
the voyage. The words made ufe of certainly take iti the inter- 
mediate voyage; and the ufage of trade confirms this conftruc- 
tion.'' The confequence of this opinion was, that the verdidl of 
the jury was held to be right. 



Vide fupra, 
c. I. p. 14. 
wh^re I he 
other noim 
is fta'efi. 


So alfo, in an aAion on a policy of infurance Upon the (hip 
Blandfordy « at and from London to Madras and Bengal, begin- 
*« ning the rifle upon the faid fliip, f^c. at London, and fo to con- »S 
« tinue till the arrival of the faid Ihip at Madras and Bengal, 

H with liberty to touch and Itiy at aoy port or place in this 

i i • « voyage 
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CHAP* ** royage :** the fafts were thefe. The Blandford arrived at 
, ^ Madras where her cargo was unloaded, by order of the pre- 

Cdency ; (he was then fent for rice to Vifagipatnam^ and by an 
entry in the couhdl book, her voyage to Bengal is fai J to be 
poftpohed* That part of her outward-bound cargo, which was 
intended for Bengal^ iras fent thither in the Lord Mulgrave^ and 
afterwards the Blandford was fent to Bengal in ballad, and was 
taken in the paflage^ for which lofs this a£lion was brought. 
At the trial, Lord Mansfield thought the words in the policy 
would not admit of fuch a latitude of condrufdon, as to take in 
the intermediate voyage, the words being much narrower than 
\hofe in Gfigorj v. Chrifiie : upon which the plaintiff was non- 
fuited. 

However, in the following term, when a motion was made 
to fet afide the nonfuit, his Lordfiiip faid, «This is vjlicy on 
the (hip : it is an India voyage ; and the ufage as to the inter- 
ne mediate voyages is hotorious to both parties ; and the con- 
traA refers to it. The infurance here is from London to 
** Madras and Bengal* What is the ufage of the trade ? That 
’ << when the (hips arrive at Madras^ the council may fend them 
« elfc where.**— The other judges concurred j and the rule for 
fetting afide the nonfuit was made abfolute. 

From thefe cafes it is evident, that in (lie condrudion of 
Bqfl India policies, whether the words be large and comprehen- 
five, as in Salvador's* Hopkins^ and Gregory y* Chrifiie e or re- 
Iftrained and limited as in the lad cafe, the ufage of trade (hall 
always be conddered, and the intermediate or country voyages 
held to be infured. At the fame time, though the general rule 
be fo, the parties contrading may, by their own agreement, 
prevent fuch a latitude of condrudion ; and fo Lord Mansfield 
faid in Salvador v. Hopkins, In order to do this, it is not necef- 
lary that exprefs words of exclufioii (houlcl be inferted in the 
policy; but if, from the terms ufed, the court can colled that 
fuch was the intention of the parties, that condrudion which 
. is mod agreeable to their intention lliall mod adiircdly prevail. 

Ltvaiktew Thus, In an adlon upon a policy, the voyage infured was 
ul*tb!re fl*^ 4cfcribed in thefe words : at*and from Port L' Orient to Pon^ 
Walter, ii dichcrry^ Madras* and China* and at and from thence back 
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« to the (hip’s port or ports of difcharge in Francis with liberty 
to touch, in the eutnvard or homnwari^bouni voyage^ at the ifles 
« of France and Bourbon, and at all or any other place or places 
<< what or wherefoever.” In a fubliequent part of the policy 
there was this claufe, ** and it (hall be lawful for the fatd (hip 
in this voyage, to proceed and fail to, and touch and (lay at 
any ports or place's whatfoever, as well on thi» fide as on the 
** other fide cf the Cape of Good Hope, without being deemed a 
deviation.” .The flxip arrived at Pondicherry, and after re* 
maining there one morrh, (he failed fox Bengal, inftead of going 
to China $ having wintered at Bengal, and received confidcrablqr 
repairs, (he returned to Pondicherry g and having taken in a 
homeward-bound cargo^ proceeded in her voyage back to 
VOrient, but was taken by the privateer. The queftion 

ill that cafe, as far as it is material to us in this part of our 
work, was, Whether the voyage to Bengal was infured within 
the conftruftiou 6f this policy ? The reporter of this cafe fays, 
it was infilled, in the opening for the plaintilTs, that, under the 


CHAP. 

V. 


Mr.Dou^Iit« 


general liberty given by the policy, .of touching at all places 
whatfoever, the veffel might go to Bengal, which, by the ope-# 
ration of thofe words, was as much part of the voyage as if it 
had been exprefsly named. — Lord Mansfield, however, having 
intimated a clear opinion, that the general words were, by the 
exprefTions of “ in^he outward or homeward hound voyage f and 
in this voyage,** qualified and r^ftrained fo as to mean all 


places whatfoever in the ufual courfe of the voyage *^to and f tom 
the places mentioned in the policy^’ this ground was immediately 
abandoned, and never farther mentioned by the counfel for the 
plaintiffs in the progrefs of thefc caufes. 


But although the judges have been thus liberal in their con* 

(Iruftions of this contra-^, and have gone as far as poffible to 
effefluate the intention of the parties; yet they have never ex- 
tended thofe equitable principles to fuch a length as to fjy, that 
when a man has infured one fpccies of property, he (hall recover 
damage which he has fuffered by the lofs of a defeription of 
property different fNJtn that named in the policy. Thus a man, 
who has infured a h^rgo of goods, cannot recover undi r fuch a 
policy, the freight which he has paid for the c^r'ia;^ of that 
cargo; nor (hall it be permitted to an owner of a (hip, w*^o Seepoft, 7 o. 
infurss dicjhip merely, to demand fatisfatUon for the lofs of 

1 3 mercliandize ^ 
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CHAP, mercliandiise laden thereon, or to alk from the infurers extraon- 
, ^ , dinary wages paid to the ftamettf or the value of provi/ions confutned^ 

by rcafon of the detention of the Jbip at any port longer than 
. was erepeAed, < 


Such attempts have, indeed, been made, but they have always 
been refilled ; for to admit of fuch demands would introduce an 
infinite variety of frauds, and would be repugnant to the mod 
fettled maxims of infurance law, and to the conllant praftice 
M«iioy,b.a. and ufage of trade. In Molloy it is faid, that if a merchant 
t. 7. 1. S. infure a fhip generally, and the fliip then happen to be laden, and 
if it afterwards mifeanry, the infurer fliall not anfwcr for the 
Roceuj dc goods, but only for the (hip. This pofition Hands uncontra- 
Nou'16 di£led by apy foreign writer ancient or modern, and is fupported 
by feveral dccifions of the firft authority in this country. 


Tle*^cher and 
others ?. 
Poole, Sitt. 
after Eaft. 

before 
L->rd Mans- 
ffld at 
Guildhall. 


In an infurance upon the Jhip Tartar at and from London to 
Newcajlle and Mar/eilles, and at and from MarfeiUes to her dif- 
charging port or ports in the Wejl Indies ' excepted), the 

fails were, that the fliip being diftrtiTcd bore away for Mi- 
norca, 'vaA into Port Mahon, where the captain obtained 
leave from the vice-admiralty court to have his fliip furveycd,in 
confequenre of which, (he was long detained } and the aftion 
was brought to recover the extraordinary wages, and the provi. 
fions expended during the detention for thtfe repairs. 


Lord Mansfield was of opinion, that fuch articles as Tailors’ 
wages and provifions expended, while a (hip is detained to refit, 
can never be allowed as a charge againft the infurer on the Jhip i 
and a verdifl was accordingly giyen for the defendant. 


Baiil'e V. 
iyiuu''t|;11" 
ant, P. R. 
HiI.iqCco, 

hi. 


In another caufe, after a trial at Guildhall, a fpecial cafe was 
referved for the opinion of the court, Hating, that this was 
an aflion upon a policy of infurance on goods at and from Nevis 
to Brifiol. The (hip failed from Nevis ; but, before her arrival 
^t Brifiol, (he was captured and taken into Morlaix, and there 
condemned. An appeal was lodged in the parliament of ParU^ 
where the fentence was reverfed, and the (hip and cargo were 
decreed to be reftored. Before the fentence of reftitulion, the 
(hip and cargo had been fold 5 but the money was paid, the 

fhargo^ 
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cnarffes of profcciiting the appeal being dedufled. The defend- ^ 
ants have paid all the charges of the luit, and the falvage, except . _ ^ j 

the fum now in demand, which was paid by the plainiilFs, as 
owners of the gooJs, to the owner of the fliip for freight pro raid 
itlnerh : and for which freight this adl^on is brought on the po- 
licy on goods. 

After time taken to deliberate, Lord Mansfield delivered the 
unanimous opinion of the court for the defendanis : the item now 
in litigation, his lordlhip faid, is that which was paid for freight 
by the owner of the cargo to the proprietor, of the fhip pro raid 
iiineris. The queftion is, Whether he can charge thefe under- 
writers for it ? As between the owners of the fliip and cargo, in 
cafe of a total lofs, no freight is due ; but as between them no 
lofs is total, where part of the property is faved, and the owner 
takes it to his pwn ufe. In this cafe, the value of the goods 
was reftored in money, which is the fame as the goods 5 and 
therefore freight was certainly due pro raid itineris. But as be- 
tween the owners of the goods, and the underwriters upon the 
cargOy the latter have nothing to do with the freight. The owner 
of the fhip has a lien for his freight ; but in a total lofs, literally 
fo called, no freight is due. In cafe of a lofs, total in its nature, 
with falvage, the owner of the goods may either take the part 
faved, or abandon but in neither cafe can he throw the freight 
upon the under writ^ra ; becaufe they have not engaged to indem- 
nify him againll it. 

This alfo was an a£lion on .a policy of Infurance, vidiich was 
on the fiyip and goods from ^ fiend to Dominique. The following 
facls appeared in evidence : that the fliip met with bad weather, ,785. 
and was in great diftrtfs ; that the crew threatened to take the 
command from the captain unlefs he would make for the firfe 
port ; that he then went to Ferrol to repiir his fliip, and by the 
time the repairs wjre finiflicd, the crew forfook her ; that he 
then got another crew, and at the moment he was going to fail, 
thp Spgnifij governor flopped him ; that after a detention of 37 
days fhe was difeharged, and then arrived at Dominique. This 
a£lion was brought for the expence incurred by wages, provi- 
lions, tsfe* during the demurrage at Ferrol. On the part of the 
infurcr it was contended, and fo held by Mr. Juftice Buller^ who 
prefided upon that trial, that the freight, and not the fliip, is lia- 

14 ble 
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CHAP, ble for this lofsj and that the charge of demurrage could not be 
^ ^ allowed upon this policy. The plaintiff was nonfuited. 

RoLcrtfon, Agreeable to the above doflrine, there is a modern decifion 

1 Term*Rc- ^bc whdlc court of King's Bench. It was an aftion on a po. 

po^tF,p.x27, licy of iiifurance, on the (hip Dumfries^ at and from London to 
y^rica^ during her (lay and trade there, and at and from thence 
to her port or ports of difeharge in the Britijh Wejl India iflands, 
to recover a partial lofs* The fadls were, that this (hip, in the 
courf^ of the war, after performing her voyage to Africa^ in 
coming from thence, laden with Haves to the IVed Indies^ touched 
at BorbadQCS in December 1781, for the purpofe of watering, at 
which ifland an embargo was laid on all (hips by order of Lord 
Hoody the commander in chief upon that ftation ; and the vefTel 
was detained a confiderable time. The captain applied for leave 
to depart, but was refufed ; whereupon he attempted to fail 
away privately in. the night, but was purfued by the Salamander 
Hoop of war, and after a flight engagement he was brought back, 
the Dutnfriis not having fuftained any damage, for which the 
underwriters, could be charged, on account of a claufe exempt- 
ing them from pattial lofles, not amounting to 3 per cent. Lord 
Hcod^ in confequence of this breach of embargo, upon her return 
took almoU all the men out of the Dumfries^ difperfed fome of 
the crew among the (hips of war : the captain and the reft of the 
crew were, confined} and the (hip was detained Barhadoes 6 \\ 
the April following. This detention, however, .was not pxoved 
to have aiifen folely from the embargo, as it appeared that, for 
fome part of the time, the fmall-pox prevailed among the Haves, 
and that the embargo was frequently taken off and renewed be- 
tween Dfcetpber and April* The aAion was brought to recover 
from the infurer upon ibe\Jhip the additional paid to tho 

feamcn, and the charges far provjfions during this detention. 

Mr. Ju(licc;j 9 it//(rr wga of opinion, at the trials that the only 
damages proved, being .Items ^ for feamen's wages, provifions, 
and demurrage,. during the detention, could jiot be recovered 
under this policy on the (hip only. To make the underwritet 
liable there muft be a ' lofs of the (hip, for the policy is on the 
body of the^ihip on'y } and if (he arrive finfe at her .port delU ' 
very, be the voyage ever fo long, you cannot recover under fuch 
a policy ; if, indeed, (he be in fuch a (late as to prevent her 
8 from 
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from completing her voyage, it is certainly a lofs. The plain- CHAP, 
tiff was nonfuited. . . 

In the following term a motion, was made to fct alide the 
nonfuit, which, after argument, was refufed by the whole court 
to be done, and upon that occahon Lord Mansfield faid, “ There 
is no authority to (hew, that on this policy the infured can reco- 
ver for fuch a lofr, but it is contrary to the conftant practice. 

On a policy on a Jbipt failors’ wages or provilions are never 
allowed in fettling the damages. The infurance is on the body 
of the Jbipt tackle, and furniture ; not on the voyage orertvs. In 
this cafe it is admitted, that there was no damage done to the 
{hip, tackle, or furniture ; and therefore 1 think the dire£tioa 
was right, and that the plaintiff ought not to recover.” 

Mr. Juftice Buller. — « I take it to be perfe£Ily well fettled, 
that you are not to recover on a policy on the body of the Ihip 
for feamen’s wages or provifions : thefe are not the fiibje£I of 
the infurance. The cafe put at the bar proves the rule. For if 
the (liip had been detained in confequence of any injury which 
(he had received in a ftohn, though the underwriter mull have 
made good that damage, yet you could not have come upon 
him for the amount of wages or ptovidons during the time {he 
was fo repairing. Here the Ihip itfelf is fafe j and the court 
only look to the thing itfelf which is the fubjeA of infurance ; 
and the wages and provilions areUc part of the thing Infured.” 

The.do£lrine contained in the preceding cafes was much dif- 
cuffed, and by fome fappofed to be conflderably (haken by a 
decifion of the court of King^ Bench in the year 1791 ; where 
it was unanimoufly held by the learned judges, that provifiant 
lent out in a {hip for the ufe of the crew are proie£led by a po- 
licy of infurance on the fiup and furniture. ■ In the argument of 
that cafe the judges at firft thought it fell within the principle 
of decifion in RsAertfon v. Etuitf which they were determined to 
fupport : but the grounds of diftinclion between the two de. 
cifions are ftated with fo much clearnefs and perfjMCuity, and the 
cffe^l of ufage upon this Ipecies of contraA fo well afeertained, 
that I feel it my duty not to fridge the arguments adopted by 
the court* 


It 
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CHAP. It an zfXion on a policy of infurance on an EaJI India and 
4 i China Aip, and on the tackle^ ordnance, ammunition, artillery, 

Brough V. and furniture of the fhip* At the trial before Lord Kenyon at 
^ermRtp. it appeared that while the ftip was lying o 6 F Bankfaul 

IJland in the river Cantofiy it became ncceflary to refit her, for 
which purpofe the fores and provifions were taken out of her, 
and *put into a warehoufe, called a bank-faul, and that while 
they were in the warehoufe, they were deftroyed by an acci- 
dental fire. It was admitted that the policy covered all the ar- 
ticles but the provifions, which were merely for the ufe of the 
(hip’s crew : but if thofe provifions were not protedled by the 
policy, then there was not an average lofs of 3 /. per cent* It 
See ante, was confidered in the fame light as jf the accident had happened 
f' on board the (hip. For the defendant it was contended, that 

the provifions were not prote<5l«Hi by the infurance ; but one of 
the jury faid, it had been determined in Lord Mansfield^ % time, 
that they were included under the word furniture^ under which 
decifion the merchants had fince acquiefeed ; on which the plain- 
tiffs obtained a verdifl, 

A motion, founded upon thisobjeftion, was afterwards made 
to fet afide the verdifl, and an inquiry was ordered refpefling 
the cafe alluded to by the juryman *, and the argument was fully 
entered into at the bar. 

• 

Lord Kenyon^ after obferving on the loofe and ambiguous 
terms of policies of infurance, faid, The queftion hrre arifes 
on the meaning of the word furniture f one of the jurymen 
faid, and in that he is now confirmed, that according to the iin- 
derftandings of thofe who enter into thefe contra61s, it includes 
the provifions for the ufe of the crew* Now, among the feveral 
accidents againft which the defendant infured, are perils by fire ; 
and this (hip being at Canton^ it became neceflary to refit her, 
and to take out all her goods and land them on this ifland, where 
the accident happened : by which thefe provifion-, with the reft 
of the goods, were burned \ and there is no doubt but that the 
lofs on this ifland muft be confidered in the fame light as if it 
had happened on board the (hip itfelf. This was determined in 
Felly V. The Royal Exchange /Jfurance Company* Then if thefe 
provifions be infured as part of the out-fit of the (hip, and they 
iverc confumed by one of the perils Infured againlt, there is an 
S end 
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end of the queftion ; a lofs has happened within the meaning of C H A 
the policy ; and confequently the defendant is liable. But it 
was faid in the argument, that the inftant any of the provifioiis 
D^ere confumed on board, there could not be a total lofs ; but 
the ftiort anfwer to that is, that that comes within the wear and 
tear of the {hip, and it might as well be faid that if a mad were 
a little injured there could not be a total lofs. If this decifion 
were to militate againd any determination, or even an oHter 
diSlunii of Lord Mansfield^ I (hould have liefitated for fomc time 
before I delivered my opinion. But the cafe of Robertfon v. 

Ewer is clearly didinguiihable from the prefent ; here the good^ 
were confumed by an accident by (ire on board the fliip, (for the 
ifland was for this purpofe equivalent to the ihip,) and within 
the meaning of the policy of infurance ; but in that cafe they 
were confumed by the Negroes during a detention of the {hip.** 

Mr. AJIjhurJI. — «« The cafe cited is not like the pre* 

fent, for the rcafon given ; and I think that this lofs comes 
within the terms of the policy. It is an undertaking to infure 
againd all accidents wliich will prevent the providons being ap* 
plied to the purpofe for which they were intended. Thefe pro- 
yifions were part of the out fit; they were confumed by fire, 

(one of the accidents againd which the defendant infured,) and 
coiifequrntly could not be applied tp the purpofe fpr which they 
were put on 

Mr. Judice Bullcr, — I am clearly of opinion that the under- 
writers on the body and furniture of the fhip are liable to pay 
the amount of thefe provifions, which were bought to replace 
thofe which were confumed by an accident within the meaning 
of the policy. Without commenting on the words of the poli- 
f y, it is fufficient to fay, that a policy of aflurance has at all times 
been confidered in courts of law as an abfurd and incoherent in- 
ftrument ; but it is fojunded on ufage, and mud be governed and 
condrued by ufage. Now it is perfe£tly clear that in every in- 
ftance, where Ioffes have been fettled, the provifions put on 
board the velfel when (he failed, have been confidered as part of 
the fliip. The value is taken in this way; the underwriters have 
a right to go and fee the (hip, to examine the value of the hull, 
the mads, and the provifions ; the value of the {hip alone com- 
prehends all thefe articles ; but though the underwriters have a 
right to examine the (hip itfelf| in point of fa£f they do not, be^ 

caufe 
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caufe they know, from experience, the quantity of provifions 
neceiTary for the crew for the intended voyage ; and if thai value 
be ftated to them in the ordinary way, they fign their names im- 
mediately without making further enquiries. Then if the pro- 
vifions be included in a* policy on the (hip, and the ihip and all 
the provifions be loft, the underwriters muft make good the 
whole lofs, whether it be a valued or an open" policy. But it 
has been faid that, if an accident happen after fome of the pro- 
vifions are confumed, the underwriters are entitled to a dedu^ion 
to the amount of fuch provifions : I will anfwer this, firft, as the 
argument applies to a valued, and then to an open policy. As 
to the firft ; from the nature of the policy, the provifions are 
not infured againft all events ; they are only infured againft par- 
ticular rifks. Again, there is nothing from which there can be 
falvage ; if the body of the fliip and every thirij on board be 
funk, or burned, there can be no falvage. And, in the Crife of 
an open policy, the infured muft prove by evidence what was 
the value of the whole, and then the fame reafons apply as in 
the cafe of a valued policy. With refpeft to the cafe of Robert^ 
Jon V. Ewer, which has hern relied on: I thought at firft that it 
applied ftrongly to the prefent \ and if I dill entertained the fame 
opinion, I would not, on account of any ufage to the contrary 
among underwriters, overturn a folemn determination of this 
court : but that cafe, and the two others th'^re mentioned, are 
clearly diflinguifhable from the prefent. In all ihofe the infured 
wifhed to charge the underwriters with the amount of the pro 
vifions confumed, during the time when the fliips were detained. 
Of thofe therefore it is fufficient to fay, that an infurance is on 
the Jhip for the voyage : but, during a detention, the (hip is not 
proceeding ; and therefore the underwriters are not liable. This 
cafe alfo differs from that of Roberifon v. Ewer in another cir- 
cumftance ; there the provifions were confumed by the Haves on 
board, and not by the fliip ’s crew, and the flaves are confidered 
as part of the cargo. The words of Lord Mansfield in that 
cafe muft be taken with a reference to the cafe then before him. 
He was then fpeaking of a charge for provifions ufed during the 
detention of the fliip, and fpr the maintenance of the flaves } and 
he faid, ^ there is lio authority to (hew that, on this policy, the 
infured can recover for fuch a kfs : but, it is contrary to the 
conftant pra£{ice.’’ Then he proceeded to fay, on a policy 
on a (hip, failors’ wages or provifions are never allowed in fet- 
tling the damages. Now, even if thofe latter words be taken in 
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their general fenfct and not confined to the cafe immediateljr chap, 
before the court, they are accurate ; for « provifions” eo nomine “• 
arc not taken into confideration. In general, the captain of a 
(hip takes on board provifions fufficient for the voyage ; and if 
he be detained in any port, and he be a prudent man, he will 
not ufe what are called the (hip’s (lores during his detention, but 
he will buy others for immediate confumption, during the deten> 
tion, becaufe he cannot but know that he has the fame length 
of voyage to perform that he had before he was detained : it 
makes no difiference however to the underwriters whether he do 
fo or not ; for if the captain be obliged to purchafe other (lores 
for the remainder of the voyage,- the underwriters are not an- 
fwerable for thefc, but only (or thofc which were on board at 
the time of the infurance, lince they only formed a part of the 
value of the (hip. Ou the whole, therefore, I am of opinion, 
that there (hould be no new trial The cafes cited are difiin- 
guilhablc fro.n the prefent : the uf.ige of merchants, as to the 
coii:iruttion of thefe inftruments, (lands unimpeached, and 
tlierefore it mull prevail in this c^fe.” 

Mr. Jufiice Grefe agreed, and the rule was difeharged. ^ 

In an infurance upon a Greenland (hip, it became a quelllon, Hoflein, 
Whether the lines and tackle employed in the fifhery in thofe feas 
could be recovered .under a policy made upon thejhip, tackle, and J Ce^ul. 
furniture, &c. This cafe came before the court, upon a motion 
for a new trial, and the judges were unanimoully of opinion 
that they were not proteaed by the policy, not being part of the 
Jhi^i tackle or furniture. 


It isalfo neceflary, in order to entitle the infured to recover, 
that the lofs which has happ.:ned be a direS and immediate 
confequence of the peril infured, and not a remote one. This 
doarine was 1-id down.in a cafe before Lord Mansfield, and the 
decifion of the jury was agreeable to the principle fiated by the 
Chief Jiiftice. ' 

It was an aflion on a p dicy of infurance « at and from Brif 
« fo/ to thecoallof Africa, during her (lay and trade there’ ?“"vac'!'* 
« and from thence to hef port orportsofdifchargein the Wejl 

S« air. HadldofM r. Clla^ ,« , ,„d 3 n<,f. 
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c H A P. Indies.*^ There was a memorandum on the policy* ** that 

. ^ the aiTurers arc not to pay any lofs that may happen in boats 

during the voyage, (mortality by natural death excepted,) and 
not to pay for mortality by mutiny, unlefs the fame amount 
^ to, lo/. per cent, to be computed on the firft coft of the Ihip, 
out-fit, and cargo, valuing negroes fo loft at 35/. per head/* 
The demand up'On the policy was the lofs of a great many Haves 
by mutiny. The evidence of the captain was, that he had (hip- 
ped 225 prime (laves onboard: that on the 3d of May^ before 
he failed from the coaft of Africa^ an infurreAion was attempted ; 
that the women feized him on the quarter deck, and endea- 
voured to throw him overboard, but he was refeued by the 
crew i that the women and fome men threw themfelves down 
the hatchway, a;id were much bruifed. That he fent the ring- 
leader on (hore, and twelve men and a woman afterwards died 
of thofe bruifes, and from abftinence : that on the zid of May 
there was a general infurre£tion, the crew were forced to fire 
upon the (laves, and attack them with weapons, it being a cafe 
of imminent neceflity. Several (laves took to the fliip’s fidest 
and hung down in the water by the chains and ropes, fome for 
about a quarter of an hour, three were killed by firing, and 
three were drowned, the reft were taken in, but they were too 
far gone to be recovered 5 many of them were defperately bruifed, 
many died in confequence of the wounds they had received from 
the firing during the mutiny, fome from fwallowing fait water^ 
fome from chagrin at their difappointment, and from abftinence \ 
feveral of fluxes and fevers ; in all to the amount of 55. The 
underwriter had paid at the rate of 15 per cent, for 19, who 
were cither killed during the mutiny, or had afterwards died of 
their wounds. Another confequential damage was dated, that 
the mutiny had leflened the remaining (laves in the eftimation of 
the planters, and reduced their price. 

Lord Mansfield faid, As to the latter lofs, I think the un- 
derwriter is not anfwerable for the lofs of the market, or the 
price of it that is a remote confequence, and not within any 
peril infured againft by the policy. 

«« The qucftion for the jury will be, W'hcthcr any of thofe 
who died by any other means, except by being fired upon, of 
in confequence of the wounds and bruifes which they received 
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during the ftruegle, arc within the meaning of the policy which 
infures againft damage by mutiny ? This policy i^ in the com- 
mon form, and if it were not for the memorandum^ I fliould fay, 
che cafe was not within the indriiment. But as it no^ Hands it 
is very clear, that thofe who were killed by the firing, or died 
in confequence of their wounds, are within the policy ; the 
other complicated cafes muft be left to the jury. The firlt clafs, 
fuch as were killed in the fray, certainly come within the mean- 
ing of the pclicy ; and the fecond clafs alfo, thofe who died of 
the wounis they received. The third clafs are, I think, as 
clearly not within it, fuch as being baffled in their attempts, in 
defpair chofe a mode of death, by falling, or died through dc- 
fpondency : that is not mortality by mutiny, but the reverfe, for 
it is by failure of mutin’^. The great clafs are fuch as received 
fome hurt by the mutiny, but not mortal, and died afterwards 
of other caufes, as thofe who fwallowed water, jumped over- 
board, £sf6‘. This is the great point.*' 

The jury found, that all who were killed in the mutiny, or 
died of their wounds, were to be paid for. That all thofe who 
died of their bruifes, which they received in the mutiny, though 
accompanied with other caufes were to be paid for. That all 
who had fwallowed fait water,^ and died in confequcnce thereof, 
or who leaped into the fea, and hung upon the fides of the fiiip^ 
without being otherwife bruifed, or who died of chagrin, were 
not to be paid for. 

In the con(tru£lion of policies of infurance for time (a), 
which are very frequent, the fame liberality, equity, and good 
fenfe, have always prevailed, as in all other infurances : and the 
courts have gone, as far as pofliblc, to decide according to the 
intention of the parties. 

In an a£lion on a policy of infurance on the Ihip Mary^ a let- 
ter of marque, the words of the policy were, at and from BtidicJ 
«« Liverpool to Antigua^ with liberty to cruife ftK weeks^ and to 

return to Ireland^ or Falmouth^ or Milford^ with any prize or 

(«) By the %&, of 35 Gto, III. c. 6 $. f. la. no policy upon any Ihip, or 
intereft therrin> ihall be nUe for toy leP(er ttca thoa twelve calender months. Sec 
•Bte, ^ 17. 
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C H A P. (( prizes.” The (hip having been taken, this adion was brought* 

. . and came on to be tried before Mr. Baron Hatbam at Lane^tr^ 

when a verdi^^ was found for the plaintifis. 

Upon a motion for a new trial, the material parts of the evi» 
dence were, that the policy was made on the 9th of February 
1 779, and there was no time fixed in it for the commencement, 
or the duration of the voyage. The captain of t.he fhip, being 
called on the part of the plaintifis, fwore that he in fa£t failed 
from Liverpool on the aSth of February 1 he was fire days before 
he cleared the land j and he proceeded on his dire£l voyage till 
the 14th of Marcbt chafing, however, at difierent times, from 
the 7th to the 14th, at which time he began his cruife, giving 
notice thereof to the crew, and ordering a minute of it to be en- 
tered in the log-book, which was done. From the 14th of Marcbt 
he continued cruifing about the fame latitude till the 1 7th or 
i8th of jtfril} when he difcontinued'the cruife, of which he 
alfo gave notice, intending to go to the Burliugs, off L^on, in 
the courfe of his voyage. On the 33d he renewed the cruife, 
of which he gave notice as before, and ordered a minute, to 
that purpofe, to be entered in the log.book. From that time he 
continued cruifing till the aStb of jfpril, when he was taken by 
an Americatt privateer. Many witnefies were examined; fome of 
w'hom thought, that the liberty of cruifing given by the policy, 
meant fix fucceflive weeks ; others conceived, that if the fepa- 
late times of cruifing, when added together, fliould. not ex- 
ceed’ thc fpace of fix wCeks, tlie terms of the infurance would 
be complied with : but none of them could prove any ufiage, as 
none of the witnefies ever knew a cafe exaftly circumftanced 
like the prefent. 

• Lord Mansfield — “ This was merely a quellion of confiruc- 
tion, on the face of the policy, and unle(s a ufage could have 
been (hewn in favour of this defultory cruifing, calling witnefies 
to fupport it, was calling them to fwear to mere opinion. 
None of thofe produced knew of any inftance ; and therefore, 
their evidence ought not to have been received. Tet, I dare 
fay, their tellimony had great weight with the jury. The mean- 
ing of words depends upon the fubje^k. The inftruflions were 
not read, but they (hew the meaning very clearly, for they run 

thus: 



OF THE POLICY. 


thus : « To crulfe fix wccksi and then proceed to Anttgua^ 
There can be no general rule. Here the fubjeft matter, in my 
opinion, is decifive to (hew, that the fix weeks meant one con. 
tinned period of time. A cruife is a well known expreflion for 
e Gonnefted portion of time. There are frequently articles for 
a month's cruife, a fix weeks’ cruife, Isfc. Such a liberty, as in 
this cafe, to a letter of marque, is an excufe for a deviation. But 
what was contended for by the plaintiffs is impoffible in pradlice. 
Suppofe the fliip returns dlreBly back^ cruifing for the fpace of a 
Week. She may then perhaps take three weeks to return to 
where (he had been. Can (he then renew the cruife, return 
again, and fo repeatedly ? The voyage, in that way, might 
lait for years. But the true meaning is, I will excufe a de- 
** viation for fix weeks.** The inflr^ftions, although it happens 
they were not read, ftrike me much. Another argument : Six 
weeks is a continuation, a congregate denomination of time. If 
they had meant feparate days, they would have fiiid forty^two 
days.** The rule for a new trial was* made abfolute. 

Having faid thus much of conftruflion in general, by which 
it appears, that the material rules to be adhered to, are the in- 
tention of the parties entering into the contra£b, and the ufage 
of trade ; it will be proper to confi/l^r more particularly, what 
ihall be conftrued a lofs within the meaning of the policy. This 
mode of creating the*fubje£l naturally leads us to confidcr loiTcS 
by perils of the fea ; Ioffes by capture^ and by detention of prince^ 
or people ; and lolTes by the barratry of the matters or mariners; 
which are the great divifions of perils infured, and which will 
furnifii materials for the three following chapters. 
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CHAPTE.R THE TFIIR0. 

Of LolTes by Perils of the Sea* 
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^'^HE fiibjeft matter of this chapter may be reduced to 9 
very fmall compafs ; as very few queftions have ever been 
agitated in the Etiglip courts of law upon this point. It may, 
general, be faid, that every thing which happens to a Ihip, 
in the courfe of her voyage, by the immediate aft of God, with- 
out the intervention of human agency, ia a peril of the fea. 
Thus in an infurance againft perils of the fea, every accident 
happening by the violence of wind or waves, by thunder and 
lightening, by driving againft rocks, by the (Iranding of the fltip, 
or by any other violence which human prudence could not fore- 
fee, nor human ftrength refill, may be confidcred as a lofs with- 
in the meaning of fuch a policy ; and the infurer muft anfwer 
for all damages fuflained, in conlequcnce of fuch accident* 
But if a fliip be driven by ftrefs of weather on an eiTcmy’s coaft, 
and is there captured, it is a lofs by capture, and not by perils 
of the fea. This was ruled by Lord Kenyon iw an aftion on a 
policy againft capture only, and the (hip was driven by a hard 
gale of wind on the coaft of Franci^ and was there captured, but 
(he did not receive any damage by the wind* Lord Kenyon faid, 
this was clearly a lofs by capture, for had (he been driven on 
any other coaft than that of an enemy, (he would have been in 
perfeft fafety. The plaintifFhad a verdift {a). 


j Mag. 5a. In cafes where the lofs is not total, blit only partial, arifing 
from a leak, from the ftranding of the ftiip, or from the lofs of 


Trodgfon Ti, (^a) In moving • Aiip fromonepart of a harbour to another, k becaioe oeceflary to fend 
aiakolm, crew on fliore to make fail a new line, and to catt off a rope, by which the 

a New Uep* Inmrd lately impreiTrd and carried away, and 

* not being allowed by the piefi-gang to caft off the rope in queftion, the ibip in confe- 

qoence thereof went afliorc, ard wn loft. Mr. Juftice Mr. Juftice and 

Mr. Juflicc Cbomhrty held this to be a lofs by peiils of the (u vilhig the £olicy> con- 
trary to the opinion of Lord Chief Juftice 
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het malls, cables, or rigging, the infurers upon the cargo arc C W A P* 
liable to reftore the value of all the damaged goods, and the un- , ^ 

derwriter upbn the (hip is alfo anfwerable for all the injury 
which (he has fuftainedw 


In charter parties, if the veflel freighted was robbed or taken * Roll. Abr. 
by pirates, that was held to be a lofs within the meaning of the 
words perils of the fea.” It is alfo faid, that the fame rule of bjcch, 56. 
con(lru£lion prevails as to policies of infurance. That poflibly 
might, and would be the true conftrudion upon thofe words ; 
but as it is now the univerfal cullom to infure againft the attacks 
of pirates, by exprefs words inferted in the policy, that quedioii 
can now hardly arife. 

Although the courts in this cafe, as in all others, will endea- 
vour to give eflFefl to this fpecies of contrail, by a liberal and 
equitable con(tru£tion ; yet they will be cautious not to extend 
the principle fo far, as to fay, that the a£ls of the parties (hall 
be made to operate beyond their intention ; and therefore they 
will attend to the words of the contrail, and fee that the Ipfs, 
which iG proved to have happened, is really one of thofe rifks 
againft which the underwriter has infured. 

An ailion was b^ght upon a policy of infurance for the 
value of certain (laves, infured by that policy. The declaration Ci.bcrt, 
ftated, ” that by perils of the fea, contrary winds, currents, and iycco^iu! 
<< other misfortunes, the voyage was fo much retarded, that a 
fufheient quantity of water did not remain for tne fupport of 
the Haves, and other people on board, and that certain of the 
<< Haves, mentioned in the declaration, perlfiied for want of 
water/^ The fails, appearing in evidence, were, that the 
(hip, being bound from Guinea to ^amaka% had mifTed the iHand^ 
and the crew were reduced to great diftrefs for want of water : 
that the captain confulted with the crew, and it was unanimouHy 
agreed upon that fome of the Haves (hould be thrown overboard, 
in order to preferve the reft : that at the time this rcfolution was 
formed, there remained but one day’s, full allowance of water^ 
at two quarts'^^r man. The jury, upon this evidence, found a 
verdi£l for the plaintiff, with damages at 30/. a head (or every 
ijave thrown overboard. 
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CHAP. A ftioticn was afterwards made for a new trial, upon the 
, ground, that this was not a lofs by perils of the fca. 

Lord Mansfield. — ** This is a very uncommon cafe, and dc- 
ferves a further conlideration. There is great weight in the ob. 
jection, that the lofs is dated, by the declaration, to have arifen 
from the perils of the fea, and that the currents, had made 
the (hip foul and leaky. Now does it appear by evidence, that 
the (hip was foul and leaky ? On tlie contrary, the lofs happened 
by rtiiftaklng Jninaica for another place. Befides, a faft has 
been mentioned by the counfel of throwing feme overboard 
after the rain fell, a faft, which is not agreed on by both fidesi 
though a very material one.** 

Mr. Juftice Btdla \ — ** The declaration does not, in any part 
of it, (late the lofs, which has been the occafion of this de- 
mand; and it would be very mifehievous, if we were to over- 
turn this objection. Suppofe, for a moment, that the under- 
writers, in fome cafes, are liable for the miftakc of the captain, 
yet, if they are not liable in others, the nature of the lofs muft 
be Rated in the declaration, that the defendant may have an 
expportunity of moving in arreft of judgment, if it be not fulH- 
ciemly alleged. But it would be impoflible for the defendant 
in this cafe to move in arreR of judgment : for the fafls of the 
cafe, as proved, are different from thofe Rated in the declaration. 
The point of law in arreR of judgment can only be argued from 
the fa£ts ll.itcd on record ; and the declaration in this cafe 
Rates the lofs of the plaintiff to have happened by perils of the 
fea.’* The rule for a new trial was made abfoiute, on payment 
of cofls. 

fjthajn V. So in a more modern cafe, in an infurance upon flaves againft 
pa Us of the fea^ their death by failure of fufficient and iuitable 
Ke-rSiS. provifion, though that f/iLurc was occafiohed by extraordinary 
delay in the voyage from bad and flormy weather, was holdeii 
not to be a lofs within the policy by perils of the fea, but 
a lofs by natural death, which cannot now be infured againft 
fince the Ralutes fer regulating the manner of carrying flaves 
30 Geo in Briti/h vcfllls from the coaR of uifrica^ by \vhich it is pro* 
c. f. S. vided that no lofs or damage Jlsall be recoverable on a policy on 
(account of ike n.ortality of Jlavts by natural death or ill treats 
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or agaittfi lofs by throwing overboard of faves on any account 
whatfoevety 

In an a6lion on a policy of Infurance^at and from &atnt Bar- 
tholomew to the coaft of Africa^ and during her ftay and trade 
there and back to Bartholomew^ it was attempted, under a 
count for a lofs by perils $f the fca^ to recover for a total lofs of 
the lliip which appeared to have been deftroyed by a fpccies of 
worms which inftft the rivers of Africa, An intelligent mer- 
chant fwore, that he had known tna 7 iy inft.viccs of this fpecics of 
lofs, but that the underwriters had invariubly refufed to pay. 
Lord Kenyon^ upon this evidence, and the unanimous decLra- 
tionof the jury, decided that it w«is not a lofs by perils of the 
fea. 

If a fliip has been miflin^^. and no intelligence received of her 
within a reafonable time after fhc liiiled, it fliall be prefumed 
that flic has foundered at fea. 

The Ihip Charming Peggy was infured hi 1739, from North 
Carolina to London^ uuth a warranty againft captures and feizures, 
and in an ailion the lofs was hid in the declaration to be by 
finking at fea. All the evidence given was, that llie failed out 
of port on her intended voyage, and had never fince been heard 
of. Several witnefles* proved, that in fuch a cafe, the pr jfump- 
tion is, that ftie pcriftied at fea, all other forts of loflcs being 
generally heard of. It was in filled for the defendant, that as 
captures and feizures were excepted, it lay upon the plainrifFto 
prove, that the lofs happened in the particular manner declared 
on. But Lord Chief Juftice Lee faid, it would be unreafonabh 
to expe£l certain evidence of fuch a lofs, where every body on 
btard is ptefumed to be drowned : and all that can be required 
is ^he bell proof the nature of the cafe admits of, which the 
plaintiflF has given. He therefore left it to the jury, whofoun 4 
according to the plaintiiPs declaration. 

The fame do£lrine was held in a more modern cafe before 
Lord Mansfield. It was an action of covenant on a deed, in the 
paturc of a policy of infurance, by which thje defendapt was 
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chap, bound to infure againft any lofs happening before the 30th of 
t. ^ i November 1762* free from average. The fliip failed from New 
cafile to Copenhagetiy which is ufually about ten days voyage* 
She was footi after takep by a French privateer, but ranfomed } 
and (he then proceeded on h&x to Copenhagen (as was 

proved by the ranfomers) in a bad condition. She was never 
heard of afterwards, though all due diligence had been ufed.; 
and feveral (hips, which failed after her, were proved to have 
arrived fafe at Copenhagen. 

Lord Mansfield told the jury, that this evidence was a fuffi- 
dent ground to prefume that fne periflicd at fea, unlefs the 
contrary appeared. The jury accordingly found for the plain* 
tiffs. 

I have not been able to find any regulation in the law of 
Englandf or the ufage of merchants fixing a limited time, 
within which the affured may demand payment for his lofs, in 
cafe no accounts arrive of the (hip upon which infurance is 
made. Indeed, from the nature of the thing, what (lull be a 
vcafonable time in fuch cafes, muft always depend upon a variety 
of obvious circumAances. I underAand, however, a praflice 
has prevailed among infurers, which feems reafonable enough, 
that a (hip (hall be deemed loA if not heard of in fix months 
after her departure (or after the time of tl^c laA intelligence 
^ from her) for any part ot Europe; and in twelvemonths, if for 
a greater diAancc. The only objefiion to fuch a pra6licc is, 
that the latter period decs not feem fufficient In India voyages. 
Salk. However, that is a matter for the infurci's confideration ; and 
even if he (hould pay the money under a miAakc, fuppofing the 
Ihip loft when it really is not» he mighty as we (hall fee here* 
after, if the infured were unwilling to refund, recover it back, 
in an aflion for money had and received to his ufe. 

In Spain and France, this matter, however, is not left to un- 
certainty ; but the time, vnthin which fuch leffts may be de* 
elKaeuny;, manded, is fixed and afeertained by exprefs regulations. By 
^e ordinances of the former, if any (hip infured on going to, 
or coming from the Iitiits, not heard of in a year and a half 

aftey 
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after her departure from the port where Ihe loaded* it is declared chap. 
that (he is, and (hall be deemed loft : by thofc of the latter ;t is . 
faid, that if the infured receive no news of his (hip, he may, at 
the expiration of a year for common voyages, reckoning from 
the day of the departure, and after .two years for thofe at 2 Mtgenf 
a greater diftance, make his cedion to the underwriters, and 
demand payment, without being obliged to produce any ceiti> xiv. r.ji. 
^cate of the lofs. 
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C 88 ) 


CHAPTE.R THE FOURTH. 

Of Loffes by Capture and Detention of Princes. 


C APTURE, as applied to the fabjeft of marine infuranceo* 
may be faid to be a taking of the fliips or goods belonging 
to the fubjefis of one country by thofe of another, when in a 
itate of public war. What fliall be confidered as a capture, fa 
as to render an- infurer liable under a policy infuring againfl 
captures, has now become a queftion of very little difficulty. 

The law upon this fubjeft is perfeQIy fettled in Englandhe- 
tween the infurer and the infured ; and it is this, that the (hip is 
to be confidered as loft by the capture, though (he be never con- 
demned at all, nor carried into any port or fleet of the enemy ; 
and the infurer muft pay the value. If, after a condemnation, 
the owner recover or retake her, the infurer can be in no other 
condition than if flic had been retaken or recovered before con- 
demnation. The Infurer runs the ri(k of the infured, and under- 
takes tp indemnify ; he muft therefore bear the lofs adlually fuf- 
tained, and can be liable to no mpre. So that if, after con- 
demnation, the owner recovers the fhip in her complete condi- 
tion, but has paid falvagc, or been at any expence in gctKng her 
back, the infurer muft pay the lofs fo a£lually fuftained. No 
» Burr. 696. capture by the enemy can be fo total a lofs as to leave no pofllibi • 
lity of recovery. If the owner himfelf fliould retake at any time, 
*9 Geo. 11. he will be entitled ; and by late aftsof parliament, if an Englifi 
c. 34. f. 24. fjjjp retake the veffel captured, cither before or after condemna* 
42. tion, the owner is entitled to reftitution upon ftated falvage. 
This chance does not, however, fufpend the demand for a tota\ 
lofs upon the infurer : but juftice is done by putting him in the 
place of the infured> in pafe of a recapture. 

Thefe principles, which are agreeable to the ideas of foreign 
writers^ wete fettled by Lord Mmsjitld^ and the whole court of 

King’s 
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King’s Bench, In Gofs againft IVithcrSy (.which will be cited at C H a P. 
length when we come to treat of abandonment,) and which have ^ ' ^ 

never fince been difputcd. It has Hkewife been held, that where Roed Se- 
a capture has been made, whether it be legal or not, the infurers 
are liable for the charges of a compromife made to Ref^*. 34, 

prevent the (hip from being condemned as prize. It is true, the jBurr.eSj, 
only cafe I have been able to find where this paint came dircfily 
in queftion is a mjtprlu: note ; but when we confider the high 
authority from which this doQrine is taken, and that the thing 
in itfelf is not at all repugnant to the general principhs of the 
law of infurance, it certainly has a claim to our attention. 

It was an aflion on a policy of infurance on a Dutch (hip, «• 
called the ZyJ, and its cargo, at and from Saint Enliatws to 
Amjierdatn^ warranted a Dutch (hip, and the goads Dutch pro- 3 * 3 * 
perty, and not laden in any French port in the Weft Indies, The 
cargo was worth 1 2,000/. and was infured at a premium of 
fifteen guineas per cent, which was advanced to this high rate on 
account of the number of captures made by the KngUJh of ncu* 
tral velTels, on fufpicion of illicit trade, and tlie detention of 
thpfe velTels by the proceedings in the courts of admiralty. The 
defendant underwrote 8 iL of the plaintiiF’s, for a premium of 
12/- l8x. 3^. In May 1758, the fliip was at Snmt Eufthtius 
taking in her cargo, which confided of fugar and indigo, and 
other French commodities, which were put pn board her, partly 
oqt of barks frqm Tea, partly from the fliore of the ifiand. Oa 
the 18th of June 1758, (he failed on her voyage \ on the zytli 
(he was taken by an Engltfti privateer and carried into Portf^ 
mouth. On the ift of Augujl the failors were examined upon 
the (landing interrogatories preferibed by the (latute 29 Geo. 11 . 
c, 34. and the captain entered his claim in the Admiralty court. 

In October 1758, the claimants were cited to fpccify what part, 
of the goods was taken from the (hore of Saint Euftatius^ and 
what from the barks.* Citation was continued from co.urt to 
court till February 1759, when an interlocutory decree was pro- 
nounced for the contumacy of the claimants in not fpecifying^ 
und that therefore the goods fliould be prefumed French pro- 
perty. There was an appeal to the lords commilfioners of prizes: 
but as many caufes flood before it, as the market was very high, 

^nd as the car^o wa^ in |>art peri(hablC| the agent of the owners 

agreed 



OF LOSSES BT CAPTURE 


agreed with the captors to give them 8oo/. and co(lS| to obtaiir 
the reverfal of the fcntcncc. The revcrfal was had by confcnt, 
and, in order to give cods to the captor, it was decreed by con* 
fent, that there was a fulHcient caufe for feizure ; and there- 
. upon cofts were decreed *to the captors, and reftitution of the 
cargo to the owners was aifo ordered* The (hip, when redpred, 
proceeded to Amjlerdam ; and after her arrival there, the Cham- 
ber of Infurances in that city fettled the average of the plaintiff 
towards the lofs and expences at 14/. 3/. 8^. occafioned by the 
capture, detention, and litigation ; and for this fum the a£lion 
was brought. 

Lord Mansfield . — The firft queftion is, Whether this was 
a jud capture ? Both fentences are out of the cafe, being done 
and undone by confent. The capture was certainly unjud. 
The pretence was, that part of this cargo was put on board off 
Saint Euflatius^ out of barks fuppofed to come from the French 
iHands, and not loaded immediately from the fliore. This is 
now a fettled point by the Lords of Appeal, to be the fame 
thing as if they had been landed on tlie Dutch (hore, and then 
put on board afterwards s in which cafe there is no colour for 
feizure. The rule is, that if a neutral (hip trade to a French 
colony, with all the privileges of a French (hip, and is thus 
adopted and naturalized, it mud be looked upon as a French 
(hip, and is liable to be taken. Not fo, if (he have only French 
produce on board, without taking it in at a French port \ for it 
toay be purchafed of neutrals. 

Second quedlon is. Whether the owners have aSed bond fide 
and uprightly, as men a^ing for thcmfclves, an4 upon a reafon- 
able footing ; fo as to make the expences of this compromife 
a lofs to be borne by the infurers. The order of the judge of 
the Admiralty to fpecify was illegal, contrary to the marine law 
and the a£t of parliament, which is only declaratory of the ma- 
rine law ; becaufe if they bad fpecified, it could be of no con- 
fequence, according to the rule I before mentioned. The cap 
tors were, however, in poflclBon of a fentence, though an 
unjud one : and'a court of appeal cannot, or feldom does, upon 
a reverfal, give cods or damages, which have accrued fubfequent 
to the original fentence i fqr thefe damages ari(e from the fault 

of 
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cf the judge, not of the parties. Under all thefc circumftanceSi CHAR 
therefore, the owners did wifely to oflfer a compromife. The 
cargo was worth 12, ooo/. the appeal was hazardous ; the delay 
certain. The Dutch deputy in England negotiated the compro- 
mife \ the Chamber of Commerce at Amfterdam ratified it, and. 
thought it reafonable. Had the whole fentence been totally 
reverfed, the cods muft have fat heavy on the owners. I there* 
fore think the infurers liable to anfwer this average lofs, which 
was fubmitted to in order to avoid a total one.’’ The jury found 
for the plaintiff, agreeably to the above direfiion (a). 


By the pofitive provifions of two afts of parliament, 22 Gm. 
III. r. 25. and 33 Geo. III. c. 66. /. 37, 38, and 39, it is de- 
clared illegal for the captains or owners of any Briiijb fliips who 
are captured, to ranfom themfelves from the enemy, and the 
contrail to ranfom is not only declared abfolutely void, but the 
parties entering into them are punifhed by fine. And by a ftil^ 
later aft, 43 Geo, III. c. 160. /. 34, 35, and 36. the above provi- 
fions are continued : and by the 33d feft. if any captain of a 
privateer fiiall agree to ranfom any (hip, or cargo taken as prizct 
and (hall in purfuance of fuch agreement fet the prize at liberty, 
inftead of bringing the fame into the ports of His Majefiy’s do- 
minions, unlefs in a cafe of extreme neceflity to be allowed by 
the court of Admiralty, he fhall forfeit his letter of marque, 
and (ball fuffer fudi penalties of fine and imprifonment, as the 
faid court (hall adjudge. It would follow as a neccifary confe- 
quence, that no fum paid on fuch account could be recovered 
from the underwriters. 


Upon this principle the following decifion has taken place: 

The Ihip was infured for 12 months, and during that R^kwood^ 

period was captured and carried into Bergen in Norway , and 
there condemned by the French conful. After this fentence s. c. 
the fliip was put up to publick auftion at Bergen^ by the pub- 
lick officer of the court of Denmark, having been previoufly ad- 
vertifed, and was re-purchafed by the agent of the plaintiff; and 
for this repurchafe money the pUintiiF inCfted, (if not entitled 
to recover as for a total lofs,) he was at all events entitled to a 
yerdi£k» 

(«) ?. Oaiiie]i, 3 Tttm R*p. 477. (hit ulewufvottil without coMrt. 

—4 it wu adduced, war facl4(cc«rdingl7. • ' 

Tho • 
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^ hearing two arguments, were unanimoufly 

of opiniofi, that as the fentenceof the Frejici conful in a neutral 
^A:u!ii<»n of was contrary to the law of nations, and void, the 

this noiiit, property never was devefted out of the original owner; and that 
therefore the mofley paid for the repurchafe was in the nature of 
a ranfom. The ranfom ads are remedial laws, and in the con- 
ftrudion of fuch afts, it is the rule to extend the remedy fo as 
to meet the mifehief ; and the legiilature intended to prevent 
fuch a tranfaftion as the prefent taking place, becaufe it would 
takeaway the chance of recapture. The circumftances of this 
being done by an agent^ at an auElioUf^ and on land, were deemed 
immaterial, the acls of parliament not having deferibed at what 
places, or in what form a ranfom is prohibited, but having prqr 
hibited ranfom in general terms, the cafe was thought to come 
withjn the mifehiefs agaipil which thofe ftatutes were meant to 
guard. 

But though the law upon the fubjeS of capture in infurances 
is fo clearly defined, that At this day it feems almoft impollible 
<0 raife a queition, yet it formerly occafioned much doubt and 
litigation, what eiFec!^ a recapture might have upon this kind of 
contrafl: ; and how long it was neceffary for goods to remain in 
the hands of the enemy, in order to deveft the original proprietor 
cf his property in cafe of a recapture. 


All thefe doubts arc now entirely removed, and can never 
again be agitated in this country, between an infurcr and infured : 
Lord Awns fields for himfeif and his brethren, having declared, 
s B>irr 695 judgment in Gofs v. Withers^ that thefe queftions could 

never have been darted in policies upon real intere/lf becaufe, a^ 
v«ii»egin. we have feen, they never could have varied the cafe. But 
wager policies gave rife to them ; for it was neceffary to fet up a 
total lofs, as between third perfons, for the purpofc of their 
wager, though ;/i /off the Chip was fafe, and reftored to the 
» Bom 108 owner. His Lordlhip hid down the fame doftrinc in Hamilton 
19 Geo. 11. V. Monies: the confe^uemre of which is, that as wager policies 
^ * arc now exprcfsly prohibited by datute^ thefe quedion^ caq 
never ariiie upon a polity of infurance. 

tBwr.693. Tte only two poffiblc cafes in which they can be material 
art: jd, Between the owner and a neutral perfon who has 

bought 
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bought the capture from the enemy ; and, idly, Between the 
owner and recaptor : But whatever rule ought to be followed in 
favour of the owner, againft a recaptor or vendee, it can no way 
affed the infurance between the infurar and xnfured. 

Notwithftanding this point is now, as far as relates to our 
prefent enquiry, no longer a fubjeft of uncertainty, it cannot 
but afford pleafurc to the mind, and, I truft, it will not be con- 
fidered as impertinent, to trace the opinion of foreign writers 
upon this queftion, and to Hate briefly feveral cafes which have 
been decided in our courts of law here, upon capture and re- 
capture, previous to the (latute of 19 Geo. 11 . 

It feems to be generally agreed by foreign writers, that it Is 
not every taking, and fubfequeiit poffeffion under tliat takliy, 
which will conftitute a capture in the legal fenfc of the word, 
or make it become the property of the captor ; but that there 
muft be a firm poffeffon. In this they all agree but what (hall 
be fuch a poffeffion, as to vcfl the abfolute property in the cap- 
tor, is fo much a matter of doubt, that it is difficult to find two 
writers of the fame opinion. Upon this fubjeft various lines 
have been drawn by arbitrary rules, partly from policy, to pre- 
vent too eafy difpofitions to neutrals; and partly from equity 
to extend the jus pojilhnhm in favour of the owner. And it is 
not to be wondered at, that there is fo great an uncertainty ^nd % Bur. 69 
variety of notions amongft the writers on this fubjefl, about fix- • 
ing a pofitive boundary by the mere force of leafon, where the 
fabjedl matter is arbitrary, and not the objeft of reafon alone. 



Groiius is of opinion, that the captor (hall be fald to have the crotlus ds 
property in him as foon as the former owner (hall have loft the 
hope of recovery and the ability to purfue, and that property f. 3.^ ' * 
(hall then be faid to be tahn^ when it is brought within the 
enemy’s fortrefs. Whence it follows as a confequence, that in 
marine captures, the capture (ha’l be deemed complete when 
the (hips or goods taken (hall be brought within the harbour Of 
ports of the enemy, or to that plage where .their whole fleet is 
ftationed ; for then the recovery may be dcfpaircd of. But by a 
more recent law introduced amongthe European nations, it feems, 
that that only is deemed a capture which has been twenty-four 
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CHAP, hours in the poflelfion of the captor. The former part of this 
■ . opinion, I find, was adopted in a cafe in March* i Reports, where 

Much, lie* it is faid, that the property is not altered unlefs it be brought 
infra pr/eftdia of the enemy : and fome nations hare made twenty* 
fours hours quiet pollei&on by the enemy the criterion of their 
Ofd.ofLfw. judjament. Thus by the ordinances of Lewis the fourteenth it 
is declaredi that if any of the (hips of French fubjeds be retaken 
from their enemiesi after having been twenty-four hours in thelt 
hands they fhould be good prize : and if it be before twenty- 
four hours, they (hall be reilored to the owners, with all that is 
in them, and one third (hall be given to the (hip that retakes 
Bynkcr- tlicm. B^nlerjhoelt^ however, ftates the opinion of Grotius^ con* 
trovcrts it with much ability, and fecms to think, that the fpes 
lib. 1. c. 4. recuperaftdi is the ground on which the queftion is to be decided. 

He mentions the opinion of feme writers, who think, that it i^ 
necefiary for the (hip to have arrived in the enemy's port, to 
have been condemned, to have failed out again, and arrived in 
a friend’s port, before the property can be faid to be changed* 
RoccuiNc’. Roccus rather ftates the various opinions of others than ailerts 
66. zBiacU of his own j but he feems to lean to the idea, that it is 
neceflfary to bring the (hip within the confines of the captor, and 
to keep it there a night in fafe cuftody. But, as was (aid by 
« Emit. 694. Lord Mamfrld, all thefe circumftances are very arbitrary, and 
therefore are generally exploded. 

t Buir. 6944 marine law of England, as pradifed in the court of 

Admiralty previous to the pailing of any a£l of parliament, 
which commanded refiitution, or fixed the rate of falvage, it 
was held, that the property was not changed fi> as to bar the 
owner in favour of a vendee or recaptor, till there had been a 
fentence of condemnation. Agreeably to this principle, judg- 
ment was given in that court, decreeing reftitution of a (hip 
retaken by a privateer, though (he had been fourteen weeks ia 
the enemy’s pofle(fion. Another cafe alfo, upon the fame prin- 
ciple, was decided againft the vendee after a long polTeiEon, two 
Tales, and feveral voyages. ‘ 

Thus (lands the marine law of England, by which .it appears, 
that the Jus p^liminii continues till condemnation, which, by 
the aAs of parliament about to be quoted, is extended, and now 
continues for ever. 
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By the ftatutes of the 13th Geo. II. c. 4 and 79th Geo, 11. C H a p. 
c. 34, (hips or velTels of his Majcfty’s fubjefts, which had been , 

captured by the enemy, and were retaken, either by men of 
war or privateers, were decreed to be reftored to the original 
owners, upon paying for falvage the fums mentioned in the 
ftatutes, and the quantum of falvage to be paid to privateers was 
made to depend upon the length of time which the recaptured 
veftel had been in the enemy’s hands ; fuch falvage, however^ 
never being allowed to exceed a moiety of the value. 


By the laft prize a£ls this diftin£ilon is aboliflied, and the rate 33 ceo iii. 
of falvage payable in all cafes is fixed to one eighth of the value, i^j' 

if the recapture is made by any of his Majefty’s (hips, and to one c. 1 60. 
(ixth, if by a privateer or other (hip. 


The words are, that if any (lu’p or veflel, or boat taken as 
prize, or any goods therein, (hall appear and be proved, in 
any court of Admiralty having a right to take cognizance 
thereof, to have belonged to any of his majefty's fubjefts of 
** Great Britain or Ireland^ or any of the dominions and terri- 
tories remaining and continuing under hismajefty's proteflion 
and obedience, which were before taken or fuiprized by any 
of his majefty’s enemies, and at any time afterwards again 
furprized and retaken by any of his majefty’s (hips of war, or 
any privateer, or other (hip, ve(rel, or boat, under his majefty’s 
protefiion and obedience, that then fuch (hips, ve(rels, 
boats, and goods, and every fuch part and parts thereof as 
aforefaid, formerly belonging to fuch his majefty’s fubjeftsi 
(hall in all cafes (fave in fuch as are hereafter excepted) be 
<< adjudged to be reftored, and (hall be, by decree of the faid 
<< court of admiralty, accordingly reftored to fuch former owner 
c* -OT Owners, or proprietors, he or they paying for and in lieu of 
falvage (if retaken ^by any of his Majefty’s fliips) one eighth 
part of the true value of the (hips, veflels, boats, and goods, 
rcfpcaively, fo to be reftored, which faid falvage of one 
eighth (ball be anfwered and paid to the flag o dicers, captains, 
officers, feamcn, marines, and foldiers, in his majefty’s faid " 
<< (hip or (hips of war, to be divided in fuch manner as before 
in this zSt is dire£led touching the (hare of prizes belonging 
<< to the flag officers, captains, officers, feamen, marines, and 
foldierSj where prizes are taken by any of his majefty’s (hips of 

2 “ war; . 
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war : and if retaken by any privateer, or other fliip, vcflel, of 
^ boat, one fixth part of the true value of the faid fliips, vefl'alsi 
“ boats, and goods 5 all which payments to be made to the 
owner or owners, officers, and feamen of fuch privateer, or 
other ftiip, veflel, or boat, (hall be without any deduAions, 
and (liall be divided in fuch manner and proportions as (hall 
^ have been agreed on by them as aforefaid ; and in cafe fuch 
fliip, vcflel, or goods, fliall have been retaken by the joint 
operation or means of 6ne or more of his majefty’s fliips, and 
“ one or more private fliip or fliips, then the judge of the High 
Court of Admiralty, or other court having cognizance thereof, 
(hall order and adjudge fuch falvage to be paid to the recap* 
tors, by the owner or owners of fuch retaken fliip, veffel, or 
goods, as he fliall, under the circumftances of the cafe, deem 
** fit and reafcnable, which falvage fo to be adjudged (hall be 
•< accordingly paid by the owners of fuch retaken (hip, veflel, 
or good^:, to the agents of tlie rccaptors, in fuch proportions 
as the faid court fliall adjudge ; but if fuch (hip or vcflel fo 
retaken (hall appear to have been, after the taking by his ma- 
** jefty's enemies, by them fet forth as a (hip or vcflel of war, 
“ the faid fliip or vcflel (ball not be reftored to the former 
•• owners or proprietors, but fliall in all cafes, whether retaken 
by any of his inajefty’s n>ips, or by any privateer, be adjudged 
lawful prize for the benefit of the captors.’^ 

From hence it Is clear, that by the marine law^ received and 
praflifed in Englandy there is no change of property, in cafe of 
a capture, before condemnation \ and that now, by the adls of 
parlianoent ju(t referred to, in cafe of a recapture, the jus pojl^ 
Iminii continues for ever, unlcfs the fliip fo retaken (hall appear 
to have been fet forth by his majefty’s enemies as a (hip of war, 
in which cafe (he (hall be deemed good prize to the recaptors. 
However, as has been already faid, the change of property is 
not at all material as between the infurer and the infured, upon 
policies of real intereft, which are the only policies that can 
now by law be effefted. 

I proceed then to ftate the cafes which were determined upon 
this point, on wager policies, previous to the a£l of parliament 
prohibiting f uch infuranccs. 

Tlic 
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The firfl: cafe is one in the loth year of Queen Arne's rcign^ ^ a p. 
5 n which the fa£ls upon a fpecial verdi£l app.^ared to be, that 
the plaintiff had Infured a certain fum of money upon a (hip, Aifievcdov. 
called the Ruthy in a certain voyage, in which pip the plaintiff 
was found not td be at all 'intere[led. Ip happened that this (hip 
was taken by the enemy, and kept in their pofleflrion for nine 
days, and then before it was carried infra pntfdia/it was retaken 
by an huglip own of war. Upon thefe faffs, the qucltion was. 

Whether or not this was fuch a taking as (hould enable the 
plaintiff to recover the fum infured againll the defendant ? 

After argument, the court feemed to think (but a fecond 
argument was ordered, which does not appear from any reporter 
ever to have been made), that the defendant was entitkd to 
judgment. 


Upon this c-fe Lord MansJielLlhzs obferved, that the man of 2Durr.695: 
war which retook the ffiip, brought her into the port of London^ 
and reflored her to the owner upon reafonable redemption ; that 
this appears from the fpccial verdict, although it is not ftated iii 
the printed cafe ; and then, as the owner did not abandon the 
(hip, he could^only have come upon the infurers for the redemp- 
tion ; and no queftion could have arifen upon the change of 
property. Bcfides, the policy being intcreft or no intereft, with- 
out benefit of falvage, the queftion arofe upon the terms and 
meaning of the wager. But that cafe was not ditermined. 


This alfo was an aflion of ajfumpftt on a policy of infOrance, 
where the defendant infured the plaintiff, interejl or m interejly 
againft all enemies, pirates, takings at fea, and all oth(;r da- 
mages whatfoever. And upon trial it appeared, that the fliip 
was taken by a pirate of Sweden, and was in his pofTeffion for 
nine days, and was then retaken by znEngli/h man of war, and 
after the fuit commenced, was brought into Harwich. The 
queffion was, whether, in fuch a cafe, the defendant was re« 
fponfible ? 


D^•pa^^a F, 

Ludlow. 

Limyti’s 

Rep. 360. 


It was determined for the plaintiff! But although it was oh* 
jeQed that the infurer was only refponfible where the plaintiff 
had a property, and. that the term of infuring, .intereft or no in- 
tereff, was introduced Cnee the revolution } yet it was faid, that 

' L fuch 
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chap, fuch mfufancc was good, and the import of It is, that the plaiii- 
, , tiff has no occaGon to prove his intercft, and that the defendant 

cannot controvert it. And though the (hip was here retaken, 
yet the plaintiff received a damage, for his voyage was inter- 
rupted ; and the queftlotr is not. Whether the plaintiff had his 
fhip, and did not lofc his property, but what damage he fuf« 
tained ? 


i Burr. 695. Lord Mansfield has alfo obferved upon this cafe, that it was a 
wager policy, and the property could not be changed, for there 
was then no war, or declaration of war ; that the court held, 
that as the ftiip was once taken in faft, the event had happened 
though (he was afterwards recovered. His Lordfliip faid, that 
the fame obfervations were applicable to the cafe of Pond w 
King, 

Pond 7. ' This was aii aflion on a policy of hrfurance upon the S/i/j- 
^w^iV. I I privateer (of which the plaintiff was part owner), from 

anil Lex the Donvfjs to any port or place where (he fliould fail for three 
^^onths from the ift of December 1744* interejl or no intereji^ 
free from average, and without bcneGt of falvage ; theinfurance 
was againft fuch perils as are ufually mentioned in policies ; the 
breach afligned is, that the Salamander was taken by a French 
fhip of war within the three months, and was wholly loff, 
whereby flie could not profecute her voyage or cruife. The 
jury found a Ipecial verdift, ftathig, that the Salamander was 
taken by a Frtnch fhip of war within the three months ; that 
1 17 of her men were taken out of her, and carried into France ^ 
and her guns taken out, and that (he remained in the pofieflion 
of the enemy from four o’clock in the afternoon of the 2d of 
February till five o’clock in the afternoon of the ^th of February ) 
that before (he was carried into any port (he was retaken by an 
Fnglifj privateer, and by the captain of the privateer kept eight 
days upon the high feas without failing, and at the end of eight 
days the captain of the privateer took a French prize, and, toge- 
ther with her and the Salamander^ endeavoured to come into 
fomc Englijb port, but the wind not permitting, he carried them 
into Lijbon ; that the Salamander there for the benefit of 

thofc to whom (he belongs; that the plaintiff is intereflcd, ex- 
4ceding the fum mfured : that the fliip was prevented from 

finifhing 
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fiiiifhing her three months* cruife by the capture, but that (he 
was a living (hip at the end of three months : that Lj/bon is a 
neutral port ; that the matter of the privateer obtained a decree 
in the Court of Admiralty at Gibraltar^ that the (hip (hould be 
teftored to the owners on payment of one third part for falvagc. 

Lord Chief Juttice Lee^ after two arguments, delivered the 
unanimous opinion of the whole court : The quettion is. 
Whether the capture of this (hip, which was never carried infra 
praftdia hojlis before (he was retaken, and upon the matter as 
found by the verdift, (hall be confidered as a total lofs, fo as to 
entitle the infured to recover the whole fum infured ? And 
although by the civil law it may not perhaps be adjudged a total 
lofs, yet the rules of that law are not to govern us, but we mutt 
give our judgment according to the common law of England^ 
and upon this agreement between the parties, whofe intention 
appears, and mutt guide us. By the civil law, there mutt be a 
total lofs to entitle the aflured to recover, but the policy in this 
cafe extends to captures and other accidents. The meaning of 
the parties here is plain : the infured paid his premium in con- 
fideration of the infurer’s undertaking, that the Salamander (hould 
cruife fafely during three months; the jury have found that (he 
' was difabled from profecuting her cruife for three months. We 
are all of opinion for the plaintiff, and that this is not an average, 
but a total lofs to the infured ; the infurance is to be underftood 
for the voyage of tfirec months, and In common fenfe it cannot 
be otherwife ; fo that as foon as the voyage is broken or inter- 
rupted, it is at an end. Safety during the three months is what 
is meant ; but it appears that the (hip was taken and detained 
within that time, and that the plaintiff was hindered in his 
cruife ; and this, by our law, is a total lofs to the plaintiff’. 
1 have avoided faying any thing whether this was a prize or not, 
as having never been canied infra praftdia hoftis^ becaufe we are 
all of opinion that this is a total lofs.” Judgment for the 
plaintiff. 

In thecafe of Spencer v. Franco^ the plaintiff had caufed hlm- 
felf to be infured on the Prince Frederick from Vera Cruz to 
London^ interef or no interejl^ free of average, and without bene- 
fit of falvage. The (hip was afterwards feized by order of the 
viceroy of Mevdeo^ and the Spamards turned her into a man of 


c tt A p. 

IV. 


Spencer v. 
TtancOf co* 
ram Lord 
Hardwicke, 
Dec. 1736. 
Lex Merc, 
red. 4th edit, 
p. 316. 
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CHAP, war, called the Saint Philip, and fent her as commodore, with 
, a fquadron of Spamjh nitn of war, to the Havannahy they hav- 

ing firfl talvcn out the South Sea Company’s arms, and made 
fevcral aIt€'rations in her, and there was a war between England 
and Spaln^ and Gibraltar was attually beCeged by the Spaniards* 
The defeiuianis poved the figning ‘of preliminary articles of 
peace before the ft.zuie of the flilp, and therefore infiitcd, that 
this f' lzure did not aner the propcity, and confequcntly the de- 
fendanth were not liable : lor it the property was not altered, 
this iniurance made by the pKiintlli*, who had no interell, can- 
not hind, as nothing comes 'Aitidii ihe policy but a total Jofs : 
and though there be thole general woids in the pidicy, rcjlraint 
cr dciainnuni of prinresy Lord Chief Julliee Hardwirke declared, 
that a WMT might begin wit'nout an aftual declaration or pro- 
clamation, as ill this cate, by laying fi-^ge to Gwniilary a garri- 
fon town ; tliat as a war may begin by hoflihties only, fo it 
may end by a cedatioii of anus; and thtfe preliminary articles 
h ing figncd before the feizure of the (hip, and there beiog a 
cedation of arms, he thought the (Irp being taken afterwards, 
not to be a taking by cf.emies, unlcfs the jury took the caption 
to begin from the time the South Sea arms were feized, which 
was bclore the arlicLt' : that fnppofing the (hip not taken by 
enemies, whether his detention for near the fpace of a year was, 
ill this fort of policies, viz. inter ejl or no micrejly a detention 
within tlie policy; or whether in fuch policies the infurers arc 
ever liable but in cafe of a total lofs ; and if fo, this (hip being 
aiterwaids reflorcd, then he direfted the jury to find for the 
deltnd.ants, which they accordingly did. 

,TV. L' another cafe, the infurance was on goods by the Durfey 

' gahf'yt interejl cr no interejly at and from Jamaica to Brijhl. In 

herpalTage (hr was takvni by a Spanip privateer, and carried into 
Meres, a port in Spain^ kept eight days, and then cut out by an 
Englp flilp. The plaintifFinfifted, that this infurance, though 
on gootls, was to be . confidered as a wager on the bottom 
of the (hip : and therefore brought his atlion for a total Jofs. 
l ln defendant faid, th,it by the ttat. of 13 Geo. II. c. 4. the 
fli'p Ts to be reftored to the owners upon paying falvage, and con- 
feqi* nvly this is only an average lofs; and the plaintiff can only 
recover upon a to.al one. Lord Chief Juftice Zee held, that the 
plaintilT ought to recover : for this is a wager upon a total lofs in 
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tlic vovage, and here ha*s happened one; for beings carried into ^ 
port and detained eight days makes one. Where the policy is» v _ -L j 

ivtcrejl or no wterejl^^ the provifions of the aft in cafes of va- 
lued policies cannot take place. The aft docs not declare that 
the property is not gone by fuch a capture, but only pr. vidcs 
for rcftoring the fliipto whom It did, and ihall be proved to have 
belonged. He Tiid, it miglit be other wife, whore the fiiip was 
recaptured, before it was carried infra prafdia^ or in cafe of 
goods aftually on board, and upon a valued policy. 

An afllirance was made on the Difpnh'I) galley, intcnjl or no Wh.t'i.eaA 
intenjly free of average, from lo JIulL In her voyage b. k. Mij], 

(he was taken by a French privateer, and carried into Hamburgh^ * 749 * 
and after being twelve d^ys in the han*U of the enemy, (lie was 
retaken by an KngHJIj fhip, and brought to Lomhn^ wdicre flie 
was adjudged to be reftored to the owner, paying falvage. The 
owner fold the flnp, and paid the falvage. An aftion being 
brought on the policy, it was held to be a lofs of the voyage ; 
and a verdift was given accordingly, 

Thcfe cafes have been laid before the reader, without any 
comments, except fuch as have occurred from time to time to 
Lord Alansjield^ as he has had occafioa to mention them ; and it 
was the Icfs neceflary to ohferyc upon each particular cafe, as one 
general obfervation Is applicable to all, namely that they were 
not policies upon real intcrejl. Let it fufEce then to repeat, that 
at this day, in cafes of capture, the underwriter is immediately 
refponfible to the infured. But if the fliip be recovered before a 
demand for indemnity, the infurer is only liable for the amount 
of the lofs aftually fudained at the time of the demand : or if 
the fiiip be rdtored at any time fubfeejuent to the payment by 
the underwriter, he fhall then (land in the place of the infured* 
and receive all the benefits and advantages refulting from fuch 
reftitution. All tnefe regulations certainly have their founda- 
tion in the great principl js of equity and judlce ; an obfervation 
which muft be obvious to every one who recollefts, that a po* 
jlcy of infurance is nothing more than a contraft of indemnity. 

Before the fubjeft of capture and recapture is clofed, it may 33 Ceo.iir; 
be proper to mention, that .by the late prize afts, if a fhip be 
retaken before flic has b^cn carried Into an enemy’s port it ihal^ c* 160. £.41. 

X. 3 be 
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C H A P* be lawful for her, with confent of the recaptors, to profecutc her 
, voyage, and it (hall not be necelTary for the recaptors to pro- 
ceed to an adjudication till fix months, or till her return to tho 
port from which (he failed ; and it fliall be lawful for the maftcr> 
owners, Wr. with confent of the recaptors, to unliver and dif- 
pofe of the cargo before adjudication : and in cafe the vcflel fliall 
not return diredlly to the port from which (he failed, or the re- 
captors fliall have had no opportunity of proceeding to adjudi- 
cation within the fix months, on account of the abfence of the 
faid veflel, the Court of Admiralty lhall, at the inftance of the 
recaptors, decree reftitution to the former owners, paying fal- 
vage upon fuch evidence as to the faid court, under all the 
circumftances of the cafe, fliall appear reafonable, the ex pence 
of fuch proceeding not to exceed the fum of fourteen pounds. 

( 

Having thus endeavoured to explain the nature ofcapturcs by 
an enemy, as far as they afFe6t tlie fubjc£l of infurances, 1 pro- 
cecd now to treat of loflVs arifing from another fpecies of cap- 
ture, namely, by detention ; a part of our enquiry which will 
not demand a long or tedious difeuflion. The underwriter, by 
the exprefs terms of his contraft, is anfwcrable for all lofs or da- 
mage arifing to the infured, by the arrejls^ njlraints^ ami detain^ 
metits of all kings i primes f and people^ cf what nation ^ condilhn^ 
or quality nuhatfoeverJ* 


Itrccus de 

54 . 


R' ecus dc 
aflcc. Net. 

65. 


The only queftion then is, what fliall be confidered as fuch 
detention: and indeed the words ufed are fo large and compre- 
henfive, as hardly to admit of a doubt even upon that head. 
The learned Roccus is of opinion utf tnerccs capt*e a pot if ate ^ 
feu judice jvflitiam adniinijiranie in illo loco^ aut a populo^ aut ab 
alid qudeunque perfond per vim, ahfque pretii folutiom^ tenentur, 
ajfecuratores Jolvere ajiimationem dominis mercium^ fiEld prius per 
•* dominos merciunt cejfionc ad beneficium ajfecuraiorum pro recupe* 
randis illis mercibuSy vel pretio ipforum er capientibusd' In an- 
other place he fays, “ ^ principis faBum connumeraiur 

“ Viter cafus fortuitos ; ideo ft rex et princeps rctineant navem one~ 
ratam frumento ex caufd penuria^ quapropier navis non potuerit 
“ frumenla afportare ad locum dfujaium^ tenentur ajfecuratores*^' 


Midyif bys down tl e law to hr, that the infurers are liable 
for all loCes-by arrefts, detainments, tr'f, Lippcning both in 

time 
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time of war and peace, committed by the public authonty of ^ h a p. 

princes. And Lord Mansfield has faid. that the infured may , ^ 

abandon in cafe merely of an arreft or embargo by a prince, not 1 Bun. tyi. 
an enemy ; and confequently fuch an arreft is a lofs wuhiu the 
meaning of the word detention^ 

What the word people^^ in this claufe of a policy of mfu- Neftitt an 4 
ranee, means, has lately been judicially fettled in a cafe, where 
the declaration claimed a lofs of corn, occafioncd hy the unlavfjul ^ 
arreft, reftralnt, and detention of people to the plaintiffs unknown. ' " 

The fafts upon this part of the cafe were, that the (hip being 
forced into Ely harbour in Ireland, and a great fcarcity of corn 
happening to be there at that time, the people came on board in 
a tumultuous manner, took the government of the veffcl from 
the captain and crew, weighed her anchor, by which (he drove 
upon a reef of rocks, and would not leave her, till they bad 
compelled the captain to fell almoft all the corn confiderably 
below the invoice price. The word people, it was contended at 
the bar, meant individuals of a nation as oppofed to mjgUlrate^ 
or rulers. 

Lord «That which happened in this cafe docs not 

fall within the meaning of “ arrefts, reftraints, and detainments 
of kings, princes, and people.” The meaning of the vjoxi\ people 
may be difeovered-here by the accompanying words, mfcltur a 
Jodis \ it means, “ the ruling po^er of the country ^ 

Mr. Jufticc Buller. — •• I cannot agree with the conflruclion 
put at the bar upon the word people ; it means the fupr erne power; 
the power of the country, whatever it may be. This appears clear 
J'rom another part of tlie policy ; for where the underwriters iii- 
furcagainft the wrongful adfsof individu ds, th;’y deferibe them 
by the names of pirates, rogues, tbievrs tlicii having Itatcdall 
the individual perfons, againft whofe a'”l.s they engage, they 
mention ocher rilks, thofc occaGoned by the ads of kings, 

« princes, and people of what nation, condition, or quality fo- 
“ ever.” Thofe words, therefore, mud apply lo nations in tlKir 
colledive capacity* 

An embargo is an arreft laid on (hips or merchand’zeby pub- Lpx Mmc. 
lie authority, or a prohibition of ftatccDm n ;nly ihned to prevent *' 

h 4 forciijn 
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chap, foreign fliipsfrom putting to fca in time of war, and fometimcj) 
L ‘ ^ . ‘dfo to exclude them from entering our ports. This term has 

alfo a more extenlivc fignification, for lliips are frctfuently de- 
tained to ferve a prince in an expedition, and for this end have 
their loading taken out, without any regard to the colours they 
Crot.dcj’:re. bear, or tlic princcs to whofc fuhje£ls they belong. The lega- 
clr.’ . K 10 ^ mcafure has been doubted by fome, but it is cer- 

^ hi.-rk. tainly conformable to the law of nations, for a prince in diftrefs 

' to make ufe of whatever vcflels he finds in his ports, that may 

contribute to the fuccefs of his enterprife. Embargoes laid on 
fhipping in the ports of Grtvi/ Britain^ by royal proclamation, in 
time of nvfjry are ftriQly legal, and will be equally binding, as 
an aft of parliament ; becaufe fuch a proclamation is founded 
on a prior law, namely, that the king may prohibit any of his 
fubjefts from leaving the realm. But- in times of peace the 
power of the king of Gm// Briialn to lay fuclr reftraints is 
doubtful \ and therefore where fuch a proclamation ilTued in the 
year againft the words of a liatute then in force, al- 

though abfolutely neceflary for the prevention of a dearth in 
7 Geo. III. country, it was thought prudent to procure an aft of the 
;• legifliture to indemnify thofc who advifed, or who afled uiidei 
that proclamation. 


I Mi^^ens, In caf; of detention by a foreign power, which in time of war 
may have feized a neutral lliip at fca, and carried it into port to 
be learched for enemy’s proptrty, all the charges confequent 
thereon muft be borne by the underwriter: ar.d whatever cclis 
may arife from an improper detention, mull always fall upon 
him. 


5a1oucc* V. This was held by WiUes^ Jjlhurft^ and juflices, in the 

abfence of Lord Mansfield, in a cafe, the circumfUnces of which 
asGcw JH are as follows; It was an infuranceon the (hip Thetis^ a neutral 
flilp j and upon the trial, afpccial cafe was r^clerved for the opi- 
nion of the court, ftatiiig, that the plaintiffs were Tufean fub- 
jefts, rtfident at Leghorn^ foie owners of the (hip Thetisy which 
failed iioxx\ feghortty and was captured by a SpaniJI} (hip o(F the 
coaft of Bnrbaryy with neutral goods on board, configned to 
Lorii:on. She was condemned as prize in the court of Vice Ad- 
mitaity in Spain, which fentence was reverfed ; but upon another 
appeal to a fuperior court, the latter fcntcncc was alfo reverfed 

and 
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®nd the former confirmed. The grounds of condemnation were CHAP, 
two : I ft. That the fliip Thetis ^ tefufed to be fearched, and re- 
lifted with force, having fired at the SpaniJIj (hip; 2tfty. That 
the had no charter party on board. The captain of the Thetis 
anfwered thefe two grounds : ift. That he refilled and fired, be- 
caufc the Spaniard hailed him under falfc colours ; 2dly. That 
he had taken the goods on board by the piece, and had not 
freighted his fliip to any individual j in which cafe a manifefto 
was fufficient without a charter party. The fentcnce of the lall 
court of appeal, although it condemns, admits the neutrality,, 
for it ftates the vcflcl to be “ a Tujcan jlnp^^ The laft ground 
relaiive to the charter party was not inllfted upon. Upon the 
other, the three learned judges above mentioned were of opi- 
nion, that a neutral J!j:p is not obliged to Jlop to be fearched [a ) ; that 
the captain had not been guilty of barratry ; that the fearchcr 
flops a neutral fliip at his peril : that this was to be confidered 
as a cafe of improper detention, and confequently that the plain- 
tiff upon this policy was entitled to recover. 


But though an underwriter is liable for all damage arifing to 
♦“he owner or the fliip or goods from the reftraiiit or detention of 
princes, yet that rule lhall not be extended to cafes where the 
iijfured fliall navigate againft the laws of thofe countries, in the 
ports of which he muy cliance to be detained, or to cafes where 
there fliall be a feizure for non-payment of cuftoms. This was 2Vern.i76. 
fo ruled by Lord Comniiflioner Hutchins \xT Chancery, in the 
year 1690 ; and the rcafon of it is obvious, becaufe there is a 
grofs fraud on the part of the owner of the property infurt d ; 
and that no man fliall take advantage of his own n\i(condu£l. If 
indeed any of thofe a£ls were committed by the mafter of the 
fliip, without the knowledge of the iufured, the underwriter 
would be liable, if not for Ioffes by detention, at leaft for a lof> VMcile 
by the barratry of the mafter, to which fuch conduct would raoit ' 

certainly amount. 


^(a) This opinion of the learned judges does not fceir. to be well founded. Rut I 
Uiall hereafter ftatc theargum-nt more at leng'h, in chap. when I lhali have occi* 
fton tvj refer to a very learned and elaborate judgment of Sir JV. Scott, the jud^x or the 
admiralty, upon this point j and a fubfequent dccifion of the court of iCing’s Bench 
ujpon the futgedl. Poft. 


It 
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CHAP. It ha been a queftion, whether the infurers are liable for the 
^ y payment of damage arifing by the detention or feizure of fhips 
by the government of the country in w hofe ports the (hip loads. 
liJl lately there M'as only, one cornmon law cafe where this point 
^as exprefsiy in iflue, and that was not decided. 


Giecn V. 
Yeung, 
z Ld.Raym. 
S4Q. 2 Salk. 

444 » 


In evidence upon the trial In an aflioii upon a policy of infu' 
rance, the cafe appeared to be, that the infurer agreed to infure 

the drip from her arrival at — — in Jamaica during her 

voyngc to London ; and an embargo was laid upon the (hip by 
the government ; who afterwards feized the (hip, converted her 
into a firLfhip, and offered to p:ry the owners. The queftion 
was, if this w'ould cxcufc the infurers i Holt^ Chief Jufticc, 
feemed to incline, that it would not, and that this was within 
the words, detention of princes y but he gave no abfolute opi- 

nion, the caufe having been referred to three of the jury. 


Vide .'n!c, 
F- 7 ^- 


2 ^Tagc^*, 
176. 


2 Magcd!, 
4 * 7 - 


Tire very general words made ufe of in policies go to fupport 
the idea entertained by Lord Holty and although till lately there 
was no cafe w^here this point was exprefsly confidcred, yet it 
feems to have been taken as fettled in many cafes, which have 
come before the court. One inftance immediately occurs, in tlie 
cafe of Rchertfon v. E^vccy which was cited in a former chapter. 
Ulicrc, an embargo iiad been laid by Lord 'Hood on all (l)ipping 
at Barbadees ; and it does not appear to have been doubted or 
qneftipned at the bar, that the infurer was liable for any lofs 
which niiglit have been fuftained by (uch detention, provided 
tl.c lofs had happened to any of the property fpecifically infured. 
It is true,' that it is tleclared by the ordinances of Broncey that 
“ if any llnp be Hopped by our orders in any of the ports of ou^ 
“ kingdom btjore the voyage be begim^ the infured fliall not, on 
account 01 mis detention, abandon or cede their e(Fc£ls to the 
“ infurers.” A lirnilar regulation is to be found m Bilboayhy 
wl.ich it is ordered, ‘‘ that if any (hip or fliips infured, with 
or vithottt jyj ods, fliall be detained by his majefly^s order in 
«« the ports* of tliefc kingdoms of Spainy before the commencentetit 
of the voyage f:e is bound cn^ it (hall be judged,that no celTion 
can he made of them; bpt rather the infurance in fuch cafe 
« ought to be held null.” If thefe ordinances, when they ufe 
Q th^ 
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the words, ** commencement of the voyage,” mean commence- chap. 
ment of the rifle infured, they agree with the laws of Eng* , , 

land (a) ; became the underwriter can never be anfwerable for 
any thing happening before that period : but when the rifk in- 
fured is at and from,” if the (hip be detained in the loading 
port, by order of the (late, before her departure for the voyage, 
but after the rifle commenced, the infurer by our law is liable for 
the damagi^s occafioned by fuch detention^ as the words in the 
policy do in themfelves import no reftriction to reftraints and 
embargoes by foreign or hoftile powers only. 

This queftion came on lately for confideration in the court of Rotch r. 
King’s Bench and it was unanimoufly decided in favour of the futiy icpwt- 
aiTured after two arguments at the bar. But the learned judges, 
dcfired not to be confidered as deciding upon the cffefl: of an em« ^,3. 
hargo laid on by our own fovereign upon (hips loading in this 
country. The quedion came before the court upon a fpecial cafe 
referved for its opinion, upon the trial of an adlion on a policy 
of infurance on three (liips, the Adelaide^ Adele, and ViSlor^ their 
(lores, boats, and fifliing materials, ^c. upon two of them at and 
from L* Orient f and upon the third, at and from and after her 
arrival at L'Orienty and on all of them, to all ports, fe.^s, and 

places whaltbever, beyond and on this fide the Capes of Good 
“ Hope and Horn, on the fouthern whale and feal fifhery and 
“ trade, and until the fliip’s arrival back at A’OnVw/.” The lofs 
is dated by the declaration to have happened by the fliips and 
their (lores and piovifions being, by authority of certain perfons 
cxercifing the powers of governmer.t in France, at Port Louis with 
rclpedl to one, and at HOrient withrefpeft to the two others, 
arrefted and reftrained from further profccuting their voyages, 
and that they had thence hitherto been prevented and reilrained 
therefrom under and by virtue of fuch-reftraint. The cafe dated 
that the (hip Adelaide^ failed from the port of UCrient on tlie 
voyage infured, but was obliged to put back by drefs of weather 
into Port Louis ; and whiUt (lie lay there, and the (hips Adele 
and Pi^or were preparing for the voyages in thb policies men'» 
tioned, and before the necefl'ary paflports and clearances could 


{a) Ths French policies on the flilp altvays ittach only from the day the flilp fails, 
unlefs the parties vaiy the general lule by a pniticular ngrrement. See ihc ordinances 
in a MagenSr lf*8i Sie t*cth:er'i 'frattc du C ni^at d' rsfjvrarcey chap. I. <edt a* 

^iticlc 2. where the didiiifliiiu I ha;c taken m the text i. ailo lu^ae. 
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P* be obtained, on the 5th February an embargo was laid on 
^ all veffels in thofc ports. That the Adelahk was brought back 
to V Orient^ and the perifliable (lores of all the three (hips fold ; 
and the faid thre^ vcfl'els with the reft of the (lores now remain 
at L* Orient^ under the embargo, which has continued ever fince 
on all (hips deftined on long voyages ; and none have fince been 
permitted to fail, except thofe in government fevvice or upon 
fliort coafting voyages. The A dele and Villor had entered out- 
wards upon the voyages infured, when the embargo came ; ami 
that alone prevented the* fl)ips from failing. Notice of aban- 
donment was given to the tmderwiiiers on the Feb, 1795^ 
and a total lofs claimed ; and the like notice and claim wv.re re- 
peated in Aiigttjl 1793 (rt). 

Lord I have looked Into all the cafes which Jiavc 

been cited, and I have alfo coiifidered the pafiages collected 
foreign writers, and the moft refpetlahle of them feem to me 
to coincide with the conftruclion, which an EnoJiJIj court oi jui- 
tice would put upon fuch an inftrument as the prefeiit. This 
plaintiiFis under no difability to fue, and the defendant has en- 
tered in.o an engagement to indemnify him agiinft arrefts, re- 
llraint«, and detainments of all kings, princes, and people, of 
what nation, condition, or quality foever. By this peril, the 
Ihip has been detained near three years, and the voyage is de- 
feated ; but the plaintiff is to be told this is not a lofs within the 
policy. No common man reading the words of the policy could 
doubt upon the queftion: and it is by artificial realbning only, 
colleftcd by great reading upon foreign authors, that his claim 
can be repelled. But in truth, when examiwed, the rcfcarch 
turns out to be all one way, and that is in favour of the plain- 
tiff. Rocrusy Le Guidony Green v. Toungy from Lord Raymondt 
are all one way : and although Lord Holt is faid not to have 
given an abfolute opinion, every thing thj|t fell in judgment from 
that great man is deferving of the higheft attention. Lord 
Mansfield too has given an opinion upon the very point (2 
696, and ante, p. 103.); and when to thiscurrent of authorities 


(tf) Some other fj£ts were (^jted ; but as the effcdl of them was to fliew that the 
pUintiff was rither an alien enemy, or in partnerthip with an alien enemy ; and as the 
oid not fupport the argument which was to be raifed upon them, and did notforo^ 
an iogreoient in the judgment of the court, I forbear to fiate them. 
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we adil tlie words of the policy itfelf, it is perfertly clear. Sup- 
pofe war had been declared, and the fliip had been detained in 
port as a prize, could there have been a doubt ? and I can fee 
no difference between the cafes. 

The other judges delivered their opinions fenattm^ concurring 
unanimoufly with his lordfliip j and there was judgment for the 
pldintifF [a). 

By what has been faid it appears, that before the infured can 
recover againft the underwriter in cafes of detention, he muft 
firft abandon to the infurers his right, and whatever claims he 
may have to the goods infured. This point will be fully treated 
of in the chapter of Abandonment. It will be fufficient here to 
remark, that in moft of the countries on the continent, the time 

(tf) In deciding the above cafe, the learned judges exprcfsly declined giving an opinion 
upon the cfFeft of an embargo laid by the government of this country upon a /hip in. 
fujcil here. The cafe of Green v. Young, above /lated, was indeed an embargo by the 
Briti/h government. The veiy point arofc, and came on for argument upon a fpecial 
cafe in a caufe of iSifehoflF v. Agar, in Ea(t. Tcim 1797* But it not being ftated whe- 
ther the abandonment was made in a reafonable time, and the court inclining to think the 
abandonment /Kould be in the lirft initance, they feat the cafe bawk for the jury to find 
that fa£l : and upon the fecond trial the jury, having found that the abandonment was 
not made indue time, gave a general verdi^l: for the defendant |i and the main queRi./ti 
rcfpe£ling the embargo was not decided. But during the prefent war in Europe, it ha=» 
become nece/Taiy for the courts to decide this queftion ; for in Touteng v. Hubbard, 
3 Bof. and Pu>l. 291, where* the point arofe'upon a charter parly, Lotd Alvanley^ re- 
ferring to the above cate of BifehofF v. Agar, declared it to be the opinion of the whole 
court, that a Britifti merchant is not liable to anfwcr for any damages, which the owner 
of a foreign veflcl may fuftain, from an embargo laid by the Brit^Jb govetnment on 
foreign /hip^, in the nature of reprifals and partial hoftility. And his Lord/hip goes on to 
declare It to be the opinion of himfelf and his brethren, that an infurance for the bcneAc 
of a foreigner, ag.fmft the cfFrdls of fuch an embargo as that in quedion (which w'as an 
embargo by the Briti/h government upon all Swcdijh vejfcli) would be illegal. And a 
diilin^ion was taken between fuch a cafe and that of Green v. Young (aotc), which 
was a queftion between two Briii/h fubjefts, 1 lament that I cannot here g've Lord 
A/’vanley'n very able and learned argument entire, and to abridge it would be doing it 
great injuftice j 1 therefore refer the reader to the Reports of Meftrs. Bufanquetand 
Puller. 

And in a cafe at Nifi Prius before Lord Eilenberougb, hls.LorJ/hip waa of opinion, 
yvhere the a/Tured was a fubjefk of the country, he might recover again/I a Britiflk 
underwriter for thelofs fuftained by the detention of the Bridih governmenr, that being 
totally di/ferenc from the cafe of a foreign aflfured ; for amongft our own fubjefts, 
whether the plaintiff' or defendant fuAaia the iofs, it cannot prejudice the general in- 
teiefts of the country. Page v. Thompfon, fittings after Hil. 1S04, at Guildhall. The 
fame point was ruled by his Lordfhip ia Vifgcr v, Prefco(t,Wfth lefpeffc to neutral pro- 
perty, 5 £fp. 
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C H A P. for abandonment in fuch cafes is fixed to a limited period after 
the event has happened. In Bilboa and France the cefilon mull 
a Mageni, tnade in fix months, if the lofs has happened in any part 
* 75 - 416' of Europe ; and within a year, if in a more diftant country. A 

s Magens, fimilar regulation as to time is eftablifhed by the ordinances of 
^ Middlehurgh in Zealand. By the law of England, there is no 

polltive rule on this fubje£f, confequently an infured has a right 
See the cafe to abandon immediately upon hearing of the detention. But it 
line*'*'* feem, that in order to prevent the underwriters from 

rod ch' 9, being haraffed, the infured ought to make his eIe£Iion, whether 
po^ntVas * abandon or not, within a reafonable time ; and what 

^**V**"d" general depend upon the circumflances of 

fettled j and thc Cafe, 
fee ante, 

p. loo^ote («], the cafe of BifehoflF v. Agar, where held that the abandonment muft be in the 
firit iollance. 
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CHAPTER THE FIFTH. 

Of Loflfes by the Barratry of the Mafter or Mariners. 

I T does not feem to have been any >vhere preclfely afceif- CHAP* 
tained, from what fourcc the term barratry has been , ^ 

derived. 

Indeed the derivations of barratry have rather tended to con- 
found, than to throw any light upon the fubjcfl : for its root 
has been fo frequently altered, according to the caprice of the 
particular writer, that it is impoflibic to decide which is the 
true one- The however, mod probably have taken It 

from the French^ barraieur^ which is to be traced to the Ita^ 

Hans : but where the latter found this word is a thing by no 
means clear. 

Whatever the derivation may be, the word feems to have Cowp. 1 5^^ 
been originally introduced into commercial affairs by the Italians^ 
who were the firft great traders of the modern world. In the 
Italian diftionary, the word harratrare means to cheat; and 
whatfoever is done by the mafter, amounting to a cheat, a fraud, 
a cozening, or a trick,' is barratry in him. Pojllethwaite^ in his 
diftionary of trade and commerce, defines barratry thus : “ Bar- ivol.p Z14. 

ratry is committed when the mafter of the (hip, or the ma- 
“ riners, cheat the owners, or infurers, whether it be by run- 
ning away with the (hip, finking her, deferting her, or cm- 
bezzling the cargo.” In another place, the fame author ob- , vol. 136'. 
ferves, one fpecics of barratry in a marine fenfc is, when the 
mafter of a (hip defrauds the owners or infurers, by carrying 
a (hip a courfe different from their orders.” Thefe defini- 
tions arc fo very comprehenfive, that they feem to take in every 
cafe of barratry, known to the law of England^ as far as we can 
colleS the principles from the fcveral cafes that have been de- 
cided. From a review of thofe cafes, and they are but few, it , Sfra. sSi. 
appears that any aft of the mafter, or of the mariners, which is 
of a criminal or fraudulent nature, or which is grofsly negligent, Cowp. 143. 
tending to their own benefit, to the prejudice of the owners of the 
fbsp, without their confent or privity, is barratry. 

It 
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CHAP. It is not neccflary, in order to entitle the infured to recover for 
^ ^ barratry, that the lofs rhould happen i/j the ail of barratry ' that 

Cow|^ 155. immaterial, whether it take place during the fraudulent 

voyage, or after the fliip has returned to the regular courfe ; for 
the moment the fliip Is carried from its right track Vi^ith a frau;* 
dulent intention, barratry is committed. 

Lockyet v. But the lofs, in confequence of the aft of barratry, muft hap- 
?Tcrm Rfp. during the voyage infured^ and within the tim^ limited by the 
r.2ci. policy, otherwiie the underwriters arc difeharged. Thus, if 
Vide ante, Captain be guilty of barratry by fmuggllng, and the fliip 

afterwards arrive at the port of deltination, and be there moored 
' at anchor tnjuentyfour hours in good fafety : the underwriters are 

not liable, if, after this, (he fliould be feized for that aft of 
fmuggling. 

From the above deferiptions of barratry, it will appear, that if 
the aft of the captain be done with a view to the benefit of his 
owners, and not to advance his own private intcrefl, no barratry 
has been committed. I have faid, that to conftitute barratry, it 
muft be without the knowledge or confent of the owners ; be- 
caufe nothing can be fo clear as this, that no man can complain 
of an aft done, to which he himfelf is a party. But it is ma- 
terial to confider, in what fenfe the word owner is to be under- 
Cowp. 154. ftood, in this definition. It has been argued, that if A. be the 
owner of a (hip, and let it out to B. as freighter, who infurea 
it for the voyage ; and if the deviation be with the knowledge 
of A. though unknown to B. the infurer Is difeharged. But the 
court over-ruled that argument, and faid, that in order to dif^ 
charge the infurer from the lofs by barratry, it muft appear, that 
the aft done was by the confent, or with the privity of the owner;^ 

pro kac vice^ that is, the freighter, the perfon infured. 

✓ 

Thefe principles being advanced, it wHl now be fuificient to 
(hew that they are fupported and eftablilhed by the cafes which 
have been decided.' But before they are quoted, it will.be pro*^ 
per to obferve, that by the pofitive regulations of Middleburgh^ 
Amferdamy Hamburghy and other countries in Europey the un- 
derwriters are univerfally held to be anfwerable for lofles arifing 
by the barratry of the mafter or mariners. By the ordinances 
of Rotterdam^ the owners of (hips are prohibited from making 

X X infurances 


a MagsDi. 
7J-»3o.at5, 
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infuranccs againft the barratry of the mailers, whom they them- CHAP, 
felves fltall appoint; but they may infiire againft their negleft, 1 , 

and alfo againft the villainy of the failors, and of fuch mailers 2 Magens, 
as may happen to fucceed to the command of the fliip in foreign 
parts, without the knowledge of the owners, on a|:count of the 
deceafe or abfence of the mailer originally appointed. No 
fuch rule prevails in the law of England : but the infurcr under- 
takes generally and by exprefs words inferred in the policy, to 
indemnify the owner of the ftiip or cargo againft all Ioffes which 
he may happen to fuftain by the barratry of the mafter or ma- 
riners, even though the mailer fhould have ■ijeen appointed by 
himfelf : a circumftance which is rather lingular, for theinfurer 
to underiake for the condu£l of a man whom he can neither ap- 
point nor difmifs. 

In an adloii upon the cafe on a policy of infnrance, on the Kmgfitr. 
(hip Riga Merchant^ “ at and from Port Mahon to London^ Cn/nbridg#*, 

“ againft the birratry of the mailer (among oriier things), and 

all other damages, dangers, and misfbrUines, which fhoiiid * 5 t‘‘**S^*' 

** happen to the prejudice and damage of the faid fliip,'’ the 
breacli affigned in die declaration was the lofs of the Ihip, by 
the fraud and negligence^* of the maftcr. The plaintiff had 
judgment in the court of Common Pleas. The defendant 
brought a writ of error, and it was contended by his counfcl, 
that the words fraud and negligence^ ufed in the declaration, 
were more general than the word barratry : and that the breach 
fliould have been exprefs, that the (hip was loft by the barratry 
of the niafter: that if the word barratry do import fraud, 'yet 
it does not import ncgicft ; and the fadl here alleged is, tliat the 
Ihip was loft by the fraud and negligence of the mailer (^). 

But the court were unanimouily pf opinion, that there was 
no occafion to aver the fa£l in the very words of the policy ; 
but that if the fa£l alleged, came within the meaning of the 
words in the policy, it would be fuilicient. Barratry imports 
fraud: and he that commits a fraud may properly be faid to 


(fl) It now appfars from manufcrlpt note? of the following cafe of Stamma v. Brown, 
that the barratry committed in point of fa£t in Ko'ght v. Cambtidge, \^as << a f iliog 
** out of port, without paying the port dutie?, whereby the gcodi were forjeitid and 
** loft.' ' See £eilc v« Roweroft, 8 Eaft'a R. js 6 . ToAt 121. 

M 
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C 'H A P be guilty of a negleft, viz, of his duty. Barratry of a mailer 
liot to be confined to the mailer’s running away with the 
fhip ; but it extends to any fraud of the mailer. The end of 
infuriiig is to be fafe in all events; and it would be very preju- 
dicial if wc were to make loop-holes to get out of thefe policies. 
The judgment ^as affirmed. 

Stanma t. In another cafe, the flilp the Gothic Lyon being advert ifed to 
aStriu n73. Marfeillesy goods were Ihippcd on board her, on behalf of 
the plaintiff; and a bill of lading was figned by the mailer, 
whereby he undertook to go ftraight to Marfeillesy and the de- 
fendant underwrote a policy from Falmouth (where the goods 
were taken in) lo Marfei/ks. Before the fliip departed from the 
port of Lomlofiy another advertifement was publillicd for goods 
to Genoay Lcghortiy and Naples; and the plaintifPs agent was 
told, that it was intended to go to thofe ports firft, and then 
^ome back to Marfcilles ; but he infilled that his bargain was to 
go diredlly to Marjeilks; and lie would not confent to let her 
pafs by Marfeillesy or alter his infuraiice. 

The Clip, however, did paf-. by Marftilles ; and after deliver- 
ing her cargo at the other ports, fet out on her return for Mar^ 
fnlles with the plaintiff’s goods ; but in a voy;ige thither, was 
blown up in an engagement with a SpaniJJj fhip. In an adlion 
upon the policy, the breach afligned was alofs by the barratry 
of the mailer. 

Lord Chief Juftice f^ec told the jury, that this voyage, being 
pgainft the cxpiefs agreement to go >firlt to Marfeillesy feemed 
to be more than a common deviation, as it was a formed defign^ 
10 deceive the contra£lor. He compared it to the cafe of failing 
out of port without paying the duties, whereby the flrp was fub- 
jefted to forfeiture, and which has been held to be barrairy. 

The jury ftaid out fome timc> and upon their return, niked 
the Chief Juftice, “ Whether, if the mailer were to have no 
benefit to himfelf by paffmg by Marfallesy and went only to tiie 
other places firft for the benefit of his owners, that would be 
barratry ?” and the Chief Juftice having anfwcrcd **No,” they 
Jbund for the defendant. 


A new 
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A new trial being moved for, the cafe was argued ; and all C H A l*. 
tile judges of the King’s Bench were of opinion that the verdift \ 
was right : for the mafter has afted conlillent with his duty to 
his owners ; and the plaintiiPs agent knew of the Intended al- 
teratioii before the gaods were put on board, and might have 
refufed to lliip them, or have altered tlie Infurance. The court 
alfo held, that to confi:itute barratry («), there mull be fomething 
of a criminul nature as well as a breach of contrail ; and tluL 
as tiie liVeach v;as afilgned upon iho i^uTa’^ry cidy, it was not 
fupportcJ by ihj evidence. So the defendant had judgment. 

In Sir John Si'rttfigc^s Reports we find anotlicr cafe \ipoii tlic El:on v. 
fubjeit of barratry. Ehe (lup mncLin went to Tea iti the a 

merchant's' fervice, having alfo a i^trer of marque ; and was 
infured by the defenda.nt, being bound from UriJJjho N^'tof-umL 
laftd. 111 her voyage flic took a pr'/.e, rcturiieil with it to ihdf^ 
ioly and received back a proportionable pait of the prenuuni. 

Another policy was then made, and the fhip let our, thecjptaiii 
liaving firft received exprefs orders from the owners tiiat if he * 

took another prize, he (hould put foine hands on board fuch 
prize, and fend her to Brijhl ; but that the Ihip in quellion 
fliould proceed with the merchant’s goods. Another prize was 
taken in the due courfe of the voyage ; and the captain gave 
ortlcrs to fome of the crew to carry tiis prize to Briftol^ and de- 
figned to go on to ^ NeujlnncUatid : but the crew oppofed him, 
ahd iiififted that he fliould go back, though he acquainted them 
with Ins orders : upon wliich he was forced to fubmit, and, on 
his return, his own fliip was captured, but the prize got in 
fafe. 

In an rfftion againft the infurers, it w'as iiififted, that this was 
fuch a deviation as difeharged them. But Lord Chief Juftice 
Lee and the jury held, that this deviation was excufed by the 
force upon the maftrr, which he could not refill, and therefore 
fell within the plea ofncctlfity, wdiich had always been allowed. 

The plaiiitifl ‘’3 couiifcl thought it was barratry : but the Chief 
Juftice was of opinion, that it did not aiiiotint to that, as the 

(a) In Phyn v. TheRoja) Exch inge Corrifan/v? Tc m R. 505. po/t. p. 12', and alfo 
ill Jiatle V. Rowerof''. 8 tall, R. 226. «t aj-p-a-rd from a manufcripc icp' it of the 
c^fc.f Stjmma v. Hniwt , by Mi. Juflicc J that Lord ChiLf Jt.rtice Lee^ 

indijfjiiipi; b.i:rjtiy IJd, •• »: Ur iome bteawfio: in :he ;iiaPicr <-* 

M a ftip 
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fhip was not run away with, In order to defraud the owners* 
But as this was a cafe not of wilful deviation, but of a deviation 
through neccl&ty, the infurers were held to be anfwerable, and 
the plaintiff had a verditl for the fum infured {a), 

Thcfe arc all the common law cafes, which are to be found on 
the fubjecSt of barratry during a long fcries of years, viz. from 
the firft origin of infurances, till the year 1774, when a cafe 
arofe, in which all the do£lrinc on this head was fully confi- 
dered.* 

anti It was an aclion on a policy of infurance upon goods on board 
the Thomas and Matthew from Londm to Seville. The policy 
Cowp. Rep. was made in the common form, with liberty to touch at any 
ports or places, The lofs was affigned different ways in 
the .declaration : Fifft, by ftorms and perils of the fea, in confe- 
quence of which, the fliip was obliged to go to Dartmouth to be 
repaired ; and, that afterwards, a further lofs happened by 
ftorms, CV. S:condly, that it happened by ftorms and perils 
of the leas in the voyage generally •, and Thirdly, by the.i.^r- 
ratry of the m after. 

^The ciufe was tried before Mr. Juftice Aphurjl at Guildhall^ 
at the fittings after Jutjl er texm 1 774, by a fpecial jury. On 



(4) In .in from ihc Eaft Inaie<, heard before the Lo'rds of rhe Privy Ccuncll 

arrlie (rockpit, Sir R. P. Arden, tlic <>i rhe. Uolls, in obferving upon the above 

cifiol Elton’v. Urogden, faid, hec!).>Ujht it mait be ill reported in Sliange; for, upon 
the dated, th<.rv. cou'.d be no Uuub’, hut that the mariners had cominitred barratry j 
ai.’J he wl^ tlierefoie inclnted to think, as Lord Man^lieid appeaicd C > have done in 
commenting upon thi’, cafe in that of Val.ejo v. Wheeler, th:it the policy mult have 
btcn fpcua!, probably not including barra ry ol the man le.s. Dc Frifc v. Stephens, ift 
July iSoo. But vvi'h deieience t'l fuch high authoiity, that could hardly have been 
Ills cafe 5 frr otherwif: the plaintiff’s tounlel adted rnnll abfurdly, in arguing that this 
conduct wa'< barratrous, as from the above repjrt they ajipear to ha\e done, if barra- 
try was a rilk foeclally excluded fioiri the policy. 1 have been at fonte pains to get at 
the rcc' rd : but after a perfona! and dil gc.^t fcarcli, there dpcs not appear to have been 
any jud^'.ment dockeie J ; and, therifi..'c, as 1 Cjuld no obtain the number of the 
jodgnirnt roll, a fcaich amonglt the icc.irds thcmfelvcs would have been almod fruit- 
Icfs. Certainly, how’evei, the ground u^ on which the Jcci.^ion in Elton v. Brogden turned^ 
may v^er be doubted ; as the conduct of the nnriners feems to have been clearly barra- 
trous : but the decifio > iifelfwas coireiLl ; becaufc a dt^vlatlon, if occaHoned by b'irra- 
tiy does not affedl the claim of the affu’cd to recover ; but on the contrary charges the 
undei'wi iters. See obfervations upon this cafe by Lord Chief Juflice (Sir James) 
Mansfield, in pronouncing judgment ip the caufeof Scott v. Tliompfun# 1 New Rep. 
p. iSi, whcTd his Lordib'p Rems to think the conduct of the Tailors not bari-atrous. 

the 
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the trial it was proved, that this (hip was put up as a general C 
(hip from London to Seville ; and was let to freight to one Dar^ 
Kvitiy to whom (lie was chartered by Brown the captain : that it 
is the courfe of vcfl'els going on this voyage, to flop at fome port 
in the weft of Cornwall^ to take in provifions : that this (hip ha- 
ving taken her cargo on board, failed from London to the Downs: 
that while (lie lay there, all the other (hips bound to the weft- 
ward bore away but (lie it aid till the night after, and then 
failed to Gnernfey^ which was out of the courfe of the voyage > that 
the captain went there for his own convenience, to take in 
brandy and wine on his own account : after which he intended 
to proceed to Cornwall : that the night after the (liip quitted 
Guenifey (lie fprung a leak, which obliged her to put into Dart^^ 
mouth. When ftie was refitted, (lie fet fail again and proceeded 
for llt'lford in Cornwall^ where it was always inteiuled (lie fliould 
ftop to take in provifions ; but in her way (he received further 
damage, and on her arrival there, was totally incapable of pro- 
ceeding on the voyage, and the goods were much damaged. It 
was attempted on the part of the defendant to prove, that one 
Wilks was the owner of the (hip ; that the voyage to Guernfey 
was on his account, and that the goods taken on board there 
were his property : but this evidence went little further than in- 
formation and belief, except that it was proved, that when the 
(hip arrived at Hefford, the wine was delivered to him in Ins 
cellar. The learned judge direcfled the jury, that if the going to 
Guenifey was without the knowledge of Darwin ^ it was barratry, 
and they ought to find for the plaintiff; bur if done with his 
knowlfdgc, then it was not barratry ; that if they (hould be of 
opinion, that it was without the knowledge of Darwin^ he dc- 
fired them to fay, whether they thought it was with the know- 
ledge of Willes or not. The jury found a verdidl for the plain- 
tiff, and faid, they thought the going to Guernfey was without 
the knowledge of *DarvAn^ whom they looked upon to be the 
true owner ; but they were of opinion, it was with the know- 
ledge of Willes^ > 

A motion was afterwards made for a new trial ; and the cafe, 
being a queftion of great confequcnce to. the mercantile world, 
was twice argued at the bar ; after which the judges w^ere una- 
nimoully of opinion, that the plaintiff was entitled lo recover, 
but they delivered the rcafons of their judgment friaAnu 
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Lord MamfieUL — « The ground of the motion for a new trial 
;n this cafe is, that under the circumftanccs, as they were given 
in evidence to the jury, the carrying the fhip to Gtiervfcyy was 
merely a dcvhilion^ but not harrnfry. Much more ftrefs was laid 
at the trlrd, than in either of the arguments, upon this fa£l ; 
namely, that the tkvintioii being with the knowledge of Willcs 
the ov. ncr (though not owner prokuc victi) of the fhip, it could 
ntver be bavratiy ; and therefore the jury were pie flld to fay, 
x\hethcr it wan with the confent of Willes or not ; and they fald, 

It Was/’ 1 o be fare nothing is fo clear, as that if the owner 
of a fhip infure, and bring an action on the policy, he ca!i never 
fc t up as a crime a thing done by his own dlreftlon or confent* 
It was therefore a material fad to proceed upon, if Holies had 
had any thing to do in the cafe ; but he had not. It appearcil to 
me, that the nature of barratry had not been judicially confi- 
dered, or defined in England with accuracy. In all mercantile 
tranfadions, the great objed fiiould be cert.iitity : a:id thereforej 
it is of move conkiiuence that tlic xule Ibonhl be certain, than 
whether the rule is cllabbflicd one way or the other; becaufe 
fpcculators in trade then know^ upon wbar ground to proceed.’’ 
His lordfhip then flatcd the three calcs above quoted from 
Strange r and after giving a definition of the word oarratry, he 
proceeded thus: “In this cafe, the nndcnvri^r has inlured 
againfl: ail barratry of the mailt r ; and mx are Jiot now in a'cafe 
where the owner or freighter \s privy to it; if we were, it is evi- 
dent, that no man can complain of an ad, to which he is him- 
fclf a party. In this cafe, all relative to lEUles may be laid out 
of it: he is originally the ov ner ; but not the infurer here. 
Dar^iuin was the freighter of the fliip, and the ^oeds that were 
on board were his : if any fraud be committed on the owner, it 
is committed on Darivin. The queftion then is, What is the 
grovnd of complaint againft the mafter? He had agreed to go- 
on a voyage from Lornkn to 'deviile : Darmin trulls he will fet 
cut immediately, inftead of which the mafter goes on an iniqui- 
tous fcheme, totally diftind from the purpofe of the voyage to 
Seville : that is a cheat and a fraud on Darnvwy who thought he 
would fet out diredly ; and whether the lofs happened in the ad 
of barratry, that is durino the fraudulent voyage, or rficfy is im- 
material, bcrr.v.fc the voyage is equally altered, even though 
fh: re is. c.t! cr niiruitcus intact. Cut in the prefent caib 
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there is a great deal of reafon to fay, that the lofs fuftalned was C p. 
In confequencc of .the alteration of the voyage. The moment the > _ 

fliip.was carried from its right courfe, it was barratry 5 and here 
the lofs happened immediately upon tlie alteration. Suppofethe 
fhip had been loft afterwards^ what would have been the cafe of 
theinfured if he were not fecured agaipft the barratry of the 
matter ? He would have loft his infur4ncc by the fraud of the 
matter ; for it was clearly a deviation, and the infured cannot 
come upon the underwriters for a lor?, in confequcnce of a de- 
viation. Therefore, I am clearly of opinion, that this fniug- 
gllng voyage was barratry in the matter.’* 

Mr. Juttice jijlon , — I wonder that there fliould remain a 
doubt at this day, what is meant by barratry in the matter. In 
different ordin mces different terms arc ufed ; but they all have 
tlic fanr.e meaning. In one of the ordinances of Stockholm, it is 
called loiavcry of the matter or mariners;” and the fads 
Hated here, clearly fall within that defeription. Where it is a 
dcvjition wi^h the confent of the owner of the vejf l, and the 
iruftcr i:ot aditu: for his own private intereft ; in fuch cafe it 
is nothing but a deviation with the confent of the owner, and 
the undcTwrii-cr is excufed. In this cafe the hull of the ffiip 
bJonged to liUtes ; but he had nothing to do with it, having 
cliariered it ro D irwin : the jury therefore did right in confider- 
iiig ]}avwin the own',r pro hac vinj. Having coiifidcred him in 
that light, the co!rlud; of the matter was clearly barratry ; for 
he was ading for his o\yn benefit, without intending any good 
to his owner, and witliout lys confent and privity. Nobody 
kiioy/s when the firff commencement of the injury happened ; 
blit molt probribly, cn the return of the ffiip to Dartmouth 
from Guernfey, where he had been for the purpofe of firu''^- 
gling. Therefore, 1 am clearly of cpiiiron, that this change of 
the voyage for an iniquitous purpofe, was ha ratry ; which 
?50t confined to the running away with the flvp, but comprehend* 
every .fpecies of fraud, knavery, or criminal condiid in th^ 
matter, by which the owijers pr freighters are injured/’ 

Mr. Juttice iri/Av.— ” The only doubt I had in this cafe W'as 
at'what time {he lofs happened : and I think it may reafonably 
be faid to have happened in confequcnce of the fmnggling voy- 
age : for if the (hip had proceeded op her firft iinendcd'CGuife* 
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CHAP, fl-c would hnvc efcnped the dorm. Tliough this was a deviation, 
I y<-’t it is a fair and juft rebutter to ftiy, that it was barratry in the 

jnaller, wliich is a peril iiifured agaiiift by the policy.” 

Mr. Juftice AJljhurJl continued of the fame opinion, which he 
held at the trial ; and the rule for a new trial was difeharged by 
the unanimous opinion of the whole court. 


RoVertfonv. In another cafe, which has already been twice cited for an- 
thHaft * ^ other purpofe, Mr. Jullicc Buller, who tried that caufe, feemed 
tiiap.cr. to think, that the breach of an embargo v/as an aft of barratry in 
the mafter. 


Rofs 

Hunter, 


another 

pom;. 


In a fubfequent cafe, which was an aftion on a policy on 
4TcrrnRe?.' goods on board thc lAve Oiik^ whereof jofeph Rati was mafter, 
at and from Jamaica to Neiv OrIcatiSj it appeared that the fliip 
was put up as a gener l fliipat Jamaica in i 783 ; that (lie failed 
on the voyage infured in May 1783, and anived in '^june follow- 
ing at the mouth of the riyci MiJJiJJlppi^ which leads up to Nezu 
Orleans in SpaniJIs America^ at thc diftance of about 3^ leagues. 
When the captain had goc thus far he dropped anchor, and 
went in his boat up thc river to New Orleans^ and on his return 
without carrying the fhip to her port of defiin ition, flood away 
for the Uavnnnahy after which he was never heard of. It ap- 
peared that he had a private adveiuure of negroes of his own on 
board, which there w^as reafonable evidence for fuppoiing he in- 
tnukil to have difpofed of at Kew Of leans ; but fiwding it difli- 
t cit to do fo, on account of a prohibition 10 import them into 
thc SpoJuJJj governn;ent, he went to the Havaifinah, The jury 
L und for the plaintiff on the count in the declaration, charging 
il^e h-arratry of the mafter •, and the whole court of King’s Bench, 
upon a n o:ion for a new trial, were of opinion, that the fafts 
ftatc J amounted dearly to thc crime of barratry. 


V. So alfo it has been held by the Court of King’s Bench, that if 
J v rm, Captahi of a fiup, contrary to thc inftruftions of his owneri 

3 cruife for and tak:^ a prize, and the vdTel is afterwards loft in 

confequcucc of It, he is guilty of barratry, even though he libel 
his prize in the Court of Admiralty in the name of himfelf and 
his owner*, and though the owner had procured a letter of 
marque, Iddy with a view to encourage fcamcn to enter, and 
^ 8 without 
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without any intention of ufing it for the purpofe of cruizing ; for ^ 
whatever is done by the captain to defeat or delay the perform- ‘ - i 
ance of the voyage, is barratry in him, it being to the prejudice 
of his owners *, and though the captain might conceive that wha^ 
he did was for the benefit of his owners, yet if he adled con- 
trary to his duty to them, it is barratry. In this cafe it alfo ap- 
peared, that the captain had boarded and plundered an American 
fliip, which they afterwards rcleafcd, before he cruized for and 
took the prize in qaeftioa. 

Two cafes havehtely arifen in which the doGrinc of barra- Phynv.The 

• t t* n r 1 C JjXCh# 

try was much confidered ! in the urft. of them the Court o' Aflur com. 
King’s Bench, after confiderable argument, were unanimoufly 7 ^rcrmRci.. 
of opinion, that there muft be fraud to conftilute barratry, and ^ 
that the jury, by negativing fraud, had in truth, by that finding, 
negatived barratry. 

B.ut in the fccond of thofe cafeSj the definitions of barratry, 
and the ingredients necefiary toconflitute that offence, were very 
elaborately argued at the bar : and after time taken for delibe- 
ration, Lord Ellcnborough pronounced the unanimous judgment 
of the Court, in a very learned and luminous argument, in which 
his Lordftiip entered into a full confidcration of all the prior 
cafes, marked their relative diltindfions, la’d down the true de- 
finition of the offence, and guarded the hearer from imagining 
th.it the fiippofed generality of his doflrine could extend to 
cafes, which evidently could not fall within the fcopc of his 
rcafoning. 1 lament that 3 have not fpace to give this judg- 
ment verbatim : but the fubftance fhall be detailed for the gene- 
ral reader, and profcffional men muft be referred to the larger 
printed account in Mr. Reports. 

It was aii aflion on a policy of infurance, at and from Liver* E„ie and 
pool to the coaft of Jlfrica^ during her ftay and trade there, and 
to the port of fale in the Wejl Indies^ and the plaintiffs aver- » Eaft t * 
red the lofs to be by barratry oj the majler. It appeared in evi- 
dence that the mafter, who was alfo fuperc*rgo, on his arrival 
off Cape Coajl Cajlle^ a Brltifli fetilementon the coaft of Africa^ 
let go an anchor and began to trade for two days there ; but 
receiving intelligence that he could barter his goods for flaves 
more expeditioully and adyantageoufly at DlElmina, a Dutch 

fort. 
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CHAP. (QYty about fcven miles to windward, he weighed anchor and 
L _ i proceeded to this latter place, which had the Dutch flag flying 
and guns mounted, where he exchanged his goods, conflftingt 
amongd other things, of mufkets and gunpowder, with the 
Dutch governor, and another refident there, for flaves. Holland 
was at that time at war with Great Britain^ and he had 
a letter of marque on board againft the French and Dutch, 
After taking on board a number of flaves, the captain who was 
then on fliore at D'Elmina^ receiving information that an Engltfh 
frigate was in fight, fent a note' on board to his own (hip, di- 
recting her to fail immediately to Cape Coajl^ to prevent mtf chiefs 
as he cxprefTed himfelf ; but before (he reached Cape Coajl (he was 
purfued and captured by the Englifj frig, te, and condemned for 
having traded with the enemy. It further appeared, that it had 
been ufual to keep up a trading Intcrcourfe in boats and fmall 
craft, between the Euglip and Dutch fettlements on this coaft, 
even in time of war between the mother countries ; andth.it 
the captain’s objeft in going to D^EImina was to complete his 
cargo as cheaply and expeditioufly as he could. It was ad- 
mitted that he had no particular inftruftions to go there, but 
that he was direflcd generally to make the bed purchafes 
with difpatch. It was alfo proved that when the fliip was 
about to go to D*Eivuna^ the furgton alkcd the captain, 
if there was no impropriety in going there, to which he 
anfwcrcd that they fliould be foon gone, *and nobody would 
know it 5 and alfo that befides his ufual pay as captain, 
he had a commiflic'.i on purchafes and fales, which he was en- 
titled to receive at the end of the voyage. Lord Elunhorough 
at the trial was of opinion, that this trading with the enemy by 
the captain, without the authority of his owners, though in- 
tended principally for their benefit, being in contravention of his 
duty to them, and fubjeding their property to cortfifcatlon, was 
b:irrarry: but as the cafe was new in fpecie, his I^rdihip gave 
the defendant leave to move to enter a nonfuit. A motion having 
accordingly been made for that purpofe, it was infilled by the coun- 
fi 1 for the defendant, that the a£l done mud be a breach of trud, 
and done ^.v maleficio\ and that here the obvious motive of the ad 
wasto make the fpeedied and cheaped purchafes for his em- 
ployers. After the argument, the Chief Juftice faid, the Court 
would look into tl\c cafes, j but added, «« I cannot rcfiainfronj 
* making 
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making a few obfervations now. It has been afked, How is C H,A P 
this adt of the captain, in going to D'Elmina^ in order to pur- 
chafe the cargo for his owners more cheaply and more expe» 
ditioufly, a breach of truft, as between him and them ? Now 
I conceive that the truft repofed in the captain of a veflel obliges 
him to obey the written inftrudllons of his owners, where they 
give any ; and where his inftrudlions are filent, he is at all 
events to do nothing but what is confonant to the laws of 
the land, whether with or without a view to their advantage ; 
becaufe in the abfence of exprefs orders to the contrary, obe- 
dience to the hiw is implied in their inftrudlions. Therefore 
the maftier of a vcflel, who docs an aft in contravention of the 
laws of his country, is guilty of a breach of the implied orders 
of hio ov.mers. I cannot therefore for a moment fuffer it to be 
fuppofed tliat a captain is not guilty of a breach of truft to his 
owii'jis, who, in contravention of the law, (the obfervance of 
which, nothing being exprelTed to the contrary, is implied in 
their orders) docs an aft which is injurious to them.” In a few 
days afterwards 

Lord Ellcuhorough delivered the judgment of the Court. 

« The queftion In this cafe is, whether a lofs, of a fliip infured, 
by an illegal aft of the maftcr, not authorized by bis owners, in 
going into a Dutch^ and enemy’s, port on the coaft 

of Africa^ and trading there for flaves by a barter of arms and 
warlike (lores, oa account of w'hich illegal traffic, the veflcl 
infured was feized by a king’s fhip, and afterwards condemned 
on that account in the We/i Indies^ be barratry : or whether, as 
was contended on the part cf the defendant, in order to confti- 
tute barratry, the aft fliould not appear to have been done with 
a view of promoting the mafter’s benefit to the prejudice of his 
owners ?” His Lcrcfliip then proceeded to ftate the meaning of 
the word in foreign languages, and to quote and comment upon 
the various cafes in our law books, in which the extent of the 
term barratry had neceflarily been confidered : Ins Lordfliip 
tl)tn went on thus ; After thefe various dccifions of courts 
of law, wc are certainly warranted in pronouncing lhat a fran^ 

^[ih ut hrench of duty hy the mafler^ in rtfpin io his cuners ; or. In 
other words, a breach of duty^ in rejpeu io his cnvficrs^ tvith a cri* 
tiiwial inUnt^ cr ex malcficio, // And with rcfptft to 

the 
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P» the owner of the flnp or goods, whofc intcreft is to be protefled 
by the policy, it can make no difference in the reafon of the 
thing, whether the prejudice he fuffers be owing to an aft of 
the mafter, induced by motives of advantage to himfelf, malice 
to the owner, or a difregard to thofc laws, which it was the 
mafter^s duty to obey, and which (or it would not be barre^ry) 
his owners relied upon his obferving. It has been ftrongly con- 
tended on the part of the defendant, that if the conduft of the 
mafher. although criminal in refpeft of the Rate, were in his 
opinion likely to advance his owner’s intereft and intended by 
liim to do fo, it will, not be barratry ; but to this we cannot 
affent. For it is not for him to judge in cafey not entrufled to 
his diferetion, or to fuppofe that he is not breaking the truft 
repofed in him, but afting mcritorioufly, when he endeavours 
to advance th^ intereft of his owners by o cans which the law 
forbids, and which his owners alfo muft be taken to have for- 
bidden, and not only from what ought to be, and muft therefore 
be prefumed'to have been, their own fenfe of public duty, but 
alfo from a confideration of the rifk and lofs likely to follow 
from the ufe of fuch means. In Lying down this doftrine, we 
feel ourfelves fupported by the fevcral eminent authorities al- 
ready referred to. And in giving this opinion, we do not 
feel any apprehenfion that fimple deviations will be turned into 
barratry, to the prejudice of the underwrjters ; for unlefs they 
l>e acconipinicd with fraud or crime, no cafe of deviation will 
fall within the true definition of barratry, as above laid down, 
Afiother argument was ufed, which hardly appears to have been 
ufed ferioufly ; namely, that the captain in this cafe united in 
himfilf the two charafters of fupercargo and captain ; and that 
as captain, he muft be confidered as obeying the direftions of 
}iis owners, given to himfelf as captain, by himfelf, in his cha- 
rafter of fupercargo. It is fufiicient to ftate fuch an argument to 
fhew'it can have no weight. The direftions of the owners as 
to the conduft of the voyage, and as to the places where the trade 
was to be carried on, are to be looked for in their inftruftions ; 
which, coupled with their duty to their country, muft, durinjr 
every moment of the voyage, be confidered as either exprefsly 
or impliedly direfting the captain to conduft the (hip to thofo 
places only where trade might be carried on without violating 
the laws of their country,” The plaintiffs therefore retained 
their verdift. 


The 
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lay 

The court therefore in the lafl: cafe cannot be confidered as chap. 
laying down any new rule ; but only luminoufly explaining and , ^ 

expounding the rule, as collc£led from all the former decl* 

Cons : for Lord Ellenborough mod pointedly declares^ that in laying 
down the dodrine he has done, the Court feel themfelvesfup. ' 
ported by the feveral eminent authorities referred to ; and 
broad principle is this : that a breach of duty by the majier in refpe£l 
to his owners^ with a fraudulent or criminal intent^ or ex maleficio, 
is barratry. His Lordfhip is at the fame time anxious to declare 
that fimple deviations from the courfe of the voyage, unlefs 
accompanied with fraud or crime on the part of the maderi 
will not conftitute barratry. 

It has been a quedion, who are meant by the owners 
ill the definition of barratry *, but in the cafe of Vallejo v. 

Wheeler^ it was fettled, that the freighter of the fliip is 
to be confidered as the owner of it for the particular voyage : 

^nd it feems alfo clearly fettled by the fume cafe, that df an adl 
be committed with the confent of the owners of the fliip, that 
cannot be barratry. It was, however, in a later cafe, infidcd 
upon at the bar, that an aft of the captain, wiihout the confent 
of the owners of the goods, who were the infared, though with 
the cofifent of the owners of the Jhip^ was barratry, fo as to charge 
the underwriters. But this argument was overruled by tfic 
court; and could not* have been admitted without overturning 
all former decifions upon the fubjeft. Barratry implies fome- 
thing contrary to the duty of mader, and mariners, in the relaikn 
in which they Jland to the owners of the Jhip ; and although they 
may make themfelves liable to the owners of the goods for mif- 
conduft; yet net for barratry^ which can be committed again d 
the owners of the Ihip, and them only. 


The cafe, in which this point was fettled, was an aftion on 


Kutt sflit 


a policy of infutance, made by Hague before he became a bank- others, af. 
rupt, on goods laden in the fliip Rachette (otherwife the Bellotia) H*gu? 
for a voyage from London to Rochelle, fubllcribecl by the defend- Do'-rdifu, 
ant for 120L at i/. 10s percent, premium. The caufe was 


tried at Guildhall htiort Mr. Judice Buller^ when a verdift was 


found for the plaintiff, fubjeft to the opinion of the court, upon 
the following cafe ; That the bankrupt fliipped on board die vrf- 

fel 
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’ fcl in queftioii goods to the amount of 1,800/. for Rochelle. 
That the captain, by the injligation . and direSlion of Mejprs. 
Le Grandsy the owners of the Jhlpy went ^ith the Jhip and cargo to 
Bourdeaux injlead of Rochelle^ where the cargo was fold by the 
agent of Le Grands. That a petition was prefented by the pl 'iin- 
tiffs to the lieutenant-general of the x^dmiralty of Gulenne^ dating 
the whole of the tranfadlion between the bankrupt and the owners 
andcapraiiij that in order to procure a \;xnC\mg Bourdeanx^ 
their original deftiiiation being to Rochelle^ falfe bills of lading 
were made our by the captain, at the iiilligacioii of Le Grand: 
the p^itltion concluded wdth a prayer for relief. In confequence 
of this p jiirlon, a decree waspafllfd^ declaring Rene Gnine (cap-*- 
tain) 'iKihy of the crime of barratry of the majler^ lor having figned 
falle bills of lading, {s’r. for reparation whereof, it fentenced 
him to perpetual fervicc in the gillies. It aJfo declared Domi- 
tiique Le Grand g\s\\Vj and eonviideJ of havina; been an in/ligatjr 
and accomplice fth: fold bijratry of the mailer, and adjudged him 
to five years lervituue in the gdlics : and alfo decreed, that the 
faid Revr Ctun: and Le Grand Ihould pay to the plaiiitilTs the 
amount of tqdr lofs, and all ch^rg.s and cods. The queflion 
on this rafe is, Whether the plainiifFs were entitled to recover 
againll the infurers ? After ihe firft argument, 

Lord Jilanfiid faiJ, that with regard to the fentence which 
had been palled abroad, and which had declared the mailer and 
owner to have been guilty of barratry, it was entirely out of the 
qujliion. That though it was a moil righteous judgment, yet 
that it w as no n^iuol the confideration of the court there, what 
WM3 meant by barratry in an Englljh policy. Tiic quedion was 
kft entirely op^n. That their idea of barratry was manifcdly 
different from the condruflion put upon that word In our own 
courts, for they had found the owner guilty of barratry, which 
was entirely repugnant to every definition of barratry, which 
liad ever been laid down in an Englijh court of judice.’* 

A few days afterwards the court dechred, that they had not' 
the fmallcll doubt as to the prefent queftion, and therefor^ 
thought it very unneceflhry to hear a fecond argument. 

• Lord Mansfield delivered the opinion of the court. 


AU 
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All queftions upon mercantile tranfadlons, but more parti- CHAP, 
cilarly upon policies of infurance^ are extremely important, and . 

ought to be fettled. The general queftion here is on the con- 
ftrudlioii of the word barratry in a policy of infurance. It is 
fomewhat extraordinary that it (hould have crept into infurances, 
and (till more, that it (hould have continued in them fo long ; 
for the underwriter infures the condu£t of the captain, whom 
he does not appoint, and cannot difmifs, to the owner, who can 
do either. The point to be conlidercd is. Whether barratry, in 
the fenfe in which it is ufed in our policies of infurance, can be 
committed againft any but the owners of the (hip ? It is clear, 
beyond contradi£lion, that it cannot ; for barratry is fomething 
contrary to the duty of the majler and mariners, the very terms of 
which imply, that it muft be in the relation in which they Hand 
to the oivners of the Jbip^ The words ufed are majier and mari^ 
tiers, which arc very particular. An owner cannot commit har^ 
ratry* He may make himfelf liable by his fraudulent conduEl to 
the owner of the goods, but not as for barratry. And, befides, 
barratry cannot be committed againft the owner, with his con- 
fent : for though the owner may become liable for a civil lofs by 
the mifbehaviour of the captain, if he confents, yet that is not 
barratry. , Barratry muft partake of fomething criminal, and 
muft be committed againft the owner by the mafler or mariners,, 

In the cafe of Vallejo and Wheeler, the court took it for granted, 
that barratry could qnly be committed againft the owner of the 
(hip. The point is too clear to require any further difculRon. 

The pftea was delivered to the defendant. 

It isclear that if the owner be alfo the mafter of the (hip, any 
aft, which in another maftef would be conftrued barratry, can- 
not be fo in him becaufc fuch doftrine would militate againft 
oiie of the rules laid down in a former part of this chapter » 
namely that no man, (hall be allowed to derive a benefit from 
his own crime, which he would do, were he to recover 
the infurer for a lofs, occaGoned by his own aft. But where the ^ 
perfon, who afts as mafter of the fliip, is proved to have carried Hunter, 
her oiitof her courfe for fraudulent purpofes of his own, that is See''* 
prima facie evidence of barratry, fo as to entitle the aOTured to re- p uc. 
cover againft the underwriter, without requiring him to prove 
negatively that fuch captain was not the owner, or (hewing who 
3 really 
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CHAP really was fo. The faft of his being owner muft be eftabllflied 
^ , by tlip underwriter, in dlfcharge of whom it is ho operate. 

, This rulcTrcrpeflliig the fame perfon being both owner and 
mailer has been extended in the Court of Chancery to a cafe, 
- where fuch an owner and maftef, after mortgaging his ihip . had 
committed barratry ; and when the mortgagee brought an a£lion 
at law againft the infurcr to recover damages for the lofs which 
he had fuilained by this a£l of barratry, the court ilill coniider- 
ing the mortgagor as the owner, granted an injun£lIon. 

Leu in V. Thefa( 9 sof that cafe were thefe. The plaintiff in equity. 

Chancery having bccii fucd at law upon a policy of infurance againft the 
i6 Cfo. II. barratry of the mafter, which was alfo the lofs afligned in the 
declaration, brought his bill in Chancciy to be relieved, and for 
j voi. 147. an injunftion. The, voyage infured was from London to Mar^ 
Jellies^ and from thence to fomc port in Holland, The mafter 
failed with the (hip to Marfeilles^ and then, inftead of purfuing 
his voyage, failed tonhc Wejl IniUs^ where he fold his (hip, and 
died infolvent. The plaintiff by his bill fuggefted, tSviX Matthen\>s 
the maft^r^ was alfo the owner of the (hip : that he had, before 
the voyage, entered into a bottomry bond to the defendant for 
200/. anH afterwards, by a bill of fate, had aligned over his in- 
' tereft in tlie (liip to, the defendant, as a fecurlty for the 200/. ; 
that Matthews was ncverthelefs, in equity, to be conGdered as 
owner of the (hip, though in law the ownerfhip and property 
would be looked upon tO' be in the defendant ; and that the 
owner of a ftiip could not, cither in law or equity, be guilty of a 
barratry concerning the fliip ; and therefore he prayed an in« 
junflion, and that the policy might be delivered up. The 
matters of fa£l being confeffed by the anfwer, an injunflion 
was moved for on the principle, that a mortgagor is to«,be 
conGdered in equity as the owner of the thing mortgaged } 
and that Matthews^ the mafter, being owner, could not be 
guilty of barratry. 

Lord Hardwicie,—y Barratry is an afl of wrong done by the 
mafter againft the (hip and goods; and this being the cafe of » 

' Ihip, the queftion will be. Who is to be conGdeted as the owner? 
Several cafes might be put, where barratry may be alTigned as 
the breach of an infurance ; and barratry or nQt| is a queftion 

pro- 
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j^ioperly Ideierminabte at law : but in this cafe it is not fo, for 
Courts of Uw will ito't conGder a mortgagor as having any right 
or intered in the thing mortgaged ; and a man may frequently 
Come into equity for relief in refpefi of a part only of hi^ cafe* 
It mighti indeed^ be confidcred at law, whether What the mader 
has done, whether he be owner or not, did not amount to a 
breach of contra it a6 mader, and fo to a barratry: it may like* 
wife be fo conGdered in this court fiut at law a defendant can* 
not read part of a plaintiff’s aiifwer to a bill filed againd him 
here : the whole anfwer mud be fead, which has often been a 
reafon for this court tointerpofe by injunftion upon a plaint at 
law ; and confidering the mixed nature of this cafe, I think 
an injun£tion ought to be granted.*’ 


liy 


C HA f! 



Even if the parties infert in the policy that the infurance fh^ll Havtiock v. 
be upon the fliip //i any lawful trade^ if the captain commit bar- {J.^urrer'' 
ratry by finuggling, the underwriters arc anfwerable. For $TttmKtpm 
otherwife the word barratry (hould be druck out of the policy \ 
and mod clearly the dipulation in the policy refpefting the em- 
ployment of the fliip in a lawful trade, mud mean, as was faid 
by Lord Kenyan in delivering the unanimous opinion ^f the Court, 
the trade on ivhuh Jtje isfent by the owners. 

Hitherto we have conflJered barratry, only as it affefls the 
rights of the Infurer and mfured, which is certainly the mate- 
rial point of view m our prefent enquiry : but, before we come 
to the concluGon of this chapter, it will be proper to take notice 
of thofe poGcive regulations, which exid in this and other 
countries, for the puniihment of thofe who are guilty of fome 
of the more heinous a£ts of barratry. 


By the ordinances Of Middleburg^ Rotterdam^ and Hamburgh^ ^ 

If any zOt of barratry he committed by the mafter, various 112.215.’ 
degrees of punifhmcnt, fometimes amounting even to death, 
are infli£ted upon him, proportioned to the enormity of his 
guilt. 

We donot-find that any pun!(hm2nt was expre&ly provided# 

By t^law of £nglq,ndf for bffences of this nature,, till the reign 
of Qgecn AuMj at which time, as may be coUedlcd from, tho 

Ik v^r 
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® preamble of the ftatute, the wilful calling away, burning er 

dellroying of fiiips by the mailer or mariners, was become 
Yery A’equent. 


1 Anac^ftat 
2. €• 9. (, 4. 


To prevent thefe evils that ftatute ordainst ** that if any cap- 
tainj mailer, mariner, or other officer belonging to any (hip, 
(hall wilfully caft away, burn or otherwife deftroy the (hip, 
unto which he helongetb, or procure the fame to be done to 
the prejudice of the owner or owners thereof, or of any mer- 
<< chant or merchants that (hall load goods thereon, he (ball 
fufier death as a f(.lon.’^ 


4 Qes. I. 
c. It, ft 3. 


Upon trial this a£l was found not to be fufficiently extenlive ; 
and therefore, by a fubfequent Katute, it was declared, ** that if 
any owner of, or captain, mailer, mariner, or other officer 
belonging to any (hip, (Iiall wilfully caft away, bum, or 
otherwife deftroy the (hip of which he is owner, or unto 
which he belongeth, or in any milnnet dired or procure the 
<< fame to be done, to the prcjtidice of any perfon or perfons 
that (hall underwrite any policy or policies of infurance there- 
on, or of any merchmc ot merchants that (hall load goods 
thereon, he (hall fudcr deatb.*^ 


11 Get 1 . 
c. 29. f. S. 


By a fubfequent ftatute it was afterwards ena£led, that if 
** any owner of, or captain, mailer, officer, or mariner belong- 
ing to any (hip Or veflel, (hall wilfully caft away, burn, or 
« otherwife deftroy the (hip or veflel of which he is owner, or 
« to which he bdotigeth ; of in any wife dire£l or procure the 
fame to be done, with intent or dcfigii to prejudice any perfon 
<< or perfons that bath underwrote, or {hall underwrite any policy 
<< or policies of infurance thereon, or of any merchant or mer« 
chants that (ball load gooda thereon, or of any owner or owners 
^ of fuch (hip or veflfel, the perfon or perfons offending thcreia 
<< being thereof lawfully conviAed, (hall be deemed and ad- 
«< judged a felon or felons, and (hall fuffer, as in cafes of felony, 
without benefit of clergy.** 


The following fe^ioft direfls, that if the offence be commit- 
ted within the body of a county, the fame' (hall be tried as 
all felonies are in the common law courts : but if upon the 
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high feas, then to be tried agreeably to the dtre^ions of the c H A P. 

V* 


iBH. 8. c. 15. 


Thcfe are the only pofitive reguladons, known to the law of 
England^ for the punifliment of thofe who wilfully deftroy (hips 
to the prejudice of fuch perfons as are interefted in their prefer* 
vation. 


. N 4 
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CHAPTER THE SIXTFT. 

Of Partial Loffes, and of Adjuftmenf^ 

CHAP. TTAVING, m the prcccdiirg chapters, treated foully of the 
^ i X different kinds of lofies, for which the underwriters are 

anfwerable, the fubjedt naturally leads oi.*^ to cohfider, when 
lofies fhall be faid to be total, and when partial or average^ as 
they have been mod commonly denominated. When we fpeak 
of a total lofs, we do not always mean to fignify, that the pro- 
perty infured is irrecoverably loft or gone : bur that, by fomc of 
the perils mentioned in the policy, k is in fuch a condition, asr 
to be of little ufe or value to the infured, and fo much injured, 
as to juftify him in abandoning to the infurer, and in calling 
upon him to pay the whole amount of his infuran«e, as if a to- 
tal lols had aflually happened. But the idea of a total lofs, in 
this fenfe of the word, is fo intimately blended and interwoven 
» Burr, with the do£lrine of abandonrhenr, that it will add much to clear- 

^*7®* nefs and precifion, to refer what may be faid on this fubjeft,. 

till we come to the chapter on abandonment. In this place it 
will be fufficient to remark, that in cafe of a -fot-d lofs, properly 
fo called, the prime coft of the property infured, or the value 
mentioned in the policy, m^ft be paid by the underwriter ; at 
kaft, as far as his proportion of the infurance extends. This 
is evident from the nature of the concrict : for the infurer en- 
gages, as far as to the amount of the prime coft, or value in the 
policy, that the thing infured fhall cooie fafe: he has nothing to- 
do with the market ; he has no concern in any profit or lo6 
which may arife to the merchant from the £a]e of the goods. If 
they be totally loft, he muft pay the prime ^coft, that is. the 
value of tl^;thing he infured, at the : he has no concern 
in any fubfequent value. So likewirc, if part of the cargo> ca- 
pable of a feveral and di(lin£l valuation at the outfet, be totally 
loft ; as if there be one hundred hogfteads of fugar, and ten 
happen to be loft, the infurer muft pay the prime coft of thofc 
ten hogfbeads, without any regard to the priccj for which the 
other ipnety may be fold. 'Jims much at prefentfor total kfles. 

The 
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Th€ fubjefl: of this and the followin;^ chapter, Teems to be C H A p- 
of all others the mod intricate and perplexing, in the whole law j 

of infurance ; an intricacy, which arifes from feveral caufes* In 
the fird place, the fubjed of average has very feldom fallen un. 
der the cognizance of courts of judicature in this country ; con- 
fequetitly there are very few adjudged ^afes to be found. I9 this 
fcarcity of fettled principles, recourfe mud be had to the writers 
of foreign nations, and to fuch of our o wn as have written upon 
commerce in general : but the refearch is by no means attended 
with fatisfadion, much lefs with conviction. Another fource ^ 
of perplexity upon this fubjeA is, the irregularity and confufion, 
which we meet with, in the prefent form of policies of infu- 
ranee. Ambiguities frequently arife in them, by uling the fame 
words in different fenfes ; and, in no indance, is this abfurdity 
more glaring than in the ufe of the word average. This word in 
has two fignifications^ for it means a contribution to A 
general lofs and it alfo is ufed to fignify « particular partial 
hfs** In* cornmercial affdirs, indeed, it has no lefs than four 
different meanings : and therefore it cannot be wondered at, if 
much confuGoii of ideas has arifen upon the fubjeft. • In orde^ 
to prevent that, if pofiiblc, in the fubfequent part of this work, 

I fliall-here endeavour to diftinguifli between the four different 
fenfes of the word ** average \ ^ and wherever I (hall have occa- 
fion in future to fpeakof a damage arifing to goods or other pro- 
perty, not total, except when 1 am reciting the words of a po- 
licy, I (Itall take the liberty of calling it, as I have already done 
at the head of this chapter, a partial^ not an average lofs. 

When goods or merchandizes carried by fca, arc thrown i-** 
over-board in a ftorm, for the.purpofe of lightening the (hip ; ^ 
the owners of the (liip and of the goods faved contribute for the 
relief of thofe, whofe goods are eje£led, in fuch a manner, that 
all, who profited by the lightening of the (hip, may bear a pro^ 
portional lofs of the goods, thus thrown overboard, for the com- 
mon fafety. This contribution is what is called general or.grofs 
average ; the full difcullioa of which will be the buGneCi of the 
^ next chapter. * . 

Small or petty averages are the next fpecits ) and, as thefe 
never fall upon the underwriters, I ihall here fet down all that 
is neceflary upon tliis fubjed. Petty average confifts ip fuch Migeni, 79 

M 3 charges 
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c’h A F. charges and ditburfements, as according to occamiiees, and the 
. , cuftom of every place, the mafter neceflarily fumilhes for the be- 

nefit of the Ihip and cargo, either at the place of loading or un- 
loading, or on the voyage. Thefe charges are, lodemanage, 
» ,8 it appears by CowePs interpreter, means the hire of a 

tji. ’ pilot for conducing a vefiel from one place to another ; towage, 
pilotage, light-money, beaconage, anchorage, bridge-toll, qua- 
rantine, river-charges, fignals, inftrudltons, pafifage money by 
caftles, expences for digging a fliip out of the ice, when frozen 
up, that it may be brought into a proper harbour ; and at London, 
by cuftom, the fee paid at Dover pier. Thefe feem to be all the 
articles which come under the denomination of petty or accuf* 
tomed average, as well in this at in foreign countries* 


Mac* Tea For thefe charges, the infurers are never anfwerable j but 
one-third of the expences is borne by the (hip, and two-thirds by 
the cargo. But in order to difcharge the infuter, it muft ap- 
pear, that the dilburfements were ufual and cuftomary in the 
voyage j for if they were incurred for any extraordinary purpofe, 
or in order to relieve the (hip and cargo from fome impending 
danger, they (hall then be reputed a general average, and confe- 
quently he a charge on the infurer. In lieu of thefe petty ave- 
rages, it has become ufual at fome places to pay 5 per cent, cal- 
|M*|.7s. culated on the freight, and 5 per cent, more, for primage fo the 
captain. 


Another fpecies of average, in matters of commerce, is that 
which we are accuftomed to meet with in bills of lading, ** pay- 
'aeob’i Ltw ** ii>g fo much freight for the faid goods, with primage and 
bid. title It ^verflge accuftomed.” In this fenfe it fignifies a fmall duty, 
which merchants, who fend goods in the (hips of other men, pay 
to the mafter, over and above the freight, for his care and atten- 
tion to the goods fo cntrufted to him.. This kind pf average 
may alfo be laid out of the prefent enquiry/ as it is too ipfigniii- 
cant a charge to fall upon t^ underwriter. 

Having thus difpofed of the dififerent kinds of average, fo as 
to prevent a confufioo of idelis, we (hall now proceed to the * 
main fubje^ propofed, namely, what (hall be confidered at a 
partial lofs ? how fuch a lo(s (hall be adjufted, and in what pro- 
portion It (hall be paid ? I faid, at the bej^nniitg of this chapter, 
that thefe were qupftions of intricacy ; and fo lAoft undoubtedly 

they 
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thej (brtnerl); were j but much light hat beep thrown upon thepi C II .A P.' 
by Lord tn his elaborate and very Inrhed 9rgttnient . ^ . 

in the csde of Levnt v. Racier t 9nd, as that cafe has been fire- % Bun. 
quently recognized, and has ever Gnce been looked up to, as the 
yuje and ftandard of d^ifion upon fiipilar oceafions, I have drawn 
molt of my ideas upon this fabje£t from the reafonipg there 
made nfe of by his lordfhip in delivering the opinion of the 
court:. 

Partial lofs, ex vi /ermirn't implies a damage, which the ihip 
may have fuftained, in the courfe of her voyage, from any of the 
perils ntCntioned in the policy : when applied to the cargo, it 
alfo means the damage which goods may have received, without 
any fault of the mafter, by itorm, captqre, ftranding, or fliip* 
wreck, although the whole, or the greater part hereof may ar« 
rive in port. Thefe partial lodes fall, upon the owners of the 
property fo damaged, who mull he indemnified by the under- ^ 
writer. For if the goods arrive, but ledened in value throng^ 117*7 
damage received at lea, the nature of an indemnity fpeaks de> 
monftrably, that it can only be elFedled by putting the merchant 
in the fame condition in which he would have been, if the goods 
had arrived free from damage. 

The underwriters of Loudaa e^cprefsly declare, as appears fyom vMe the 
a memorandum at the foot of the policy, that they will npt an- Nort!**'*’ 
fwer for partial lofles, not amounting to 3 p<r cenf. This claufe 
was introduced into Englijb policies about the year 1 749, having 
long before that time been generally ufed in almoft all the 
trading countries in Euro ^ ; and it was intended to prevent the 
underwriters from being continually haralTcd by tr fling demands. 

Put at the fame time, that they provide againil trifling clahns 
- for partial loflTes, they undertake to indeiimify againlt lofles,. how* ' 
ever inconfiderable, that asife'from a general average; becaufe 
that can never happen but in cafes of imminent dahgec, when it 
is for the common intereft that fuch expeoccs fltould be in- 
cured. 

It*bas been obferved by a very.feitGbIe merchant, - who has 1 Mar. 73. 
wrilten upon infuraiices, that ahnoft all the ordinances feem de* 
ificient, in not fully ezplainlng in what cafes, and in what * 

ner, the itiinufic srifing frpm a partial lofs, fhall be deemed to' 
pgcecd 3 ptr cent. To illpftrate hit meaning, he ftates this cafe. 

N 4 . Suppofe, 



uS OF PARTIAL LqS^ES, 


CHAP. Suppofe^ fays hct a mercl^ant h^s fliipped loj chcll:i of gcod^i 
. , of whichi oq arrivalj three cKclls arc, by the fca, or by fomc ac- 

cidentj fo fpoiled, as to be worth nothing ; if the damage be 
calculated as ofi the whole value of loi cheits,. it will not ex- 
ceed 3 per cent, and it is thought by moll infurers not to be re- 
coverable, in fuch a cafe, by the infured : cfpecia|ly if the infu- 
rance be made, without e]|pref8]y declaring, in the policy, the 
particular Aim infured on each chell. The foundation of this 
opinion is, that it is confid^^red as one entire infurance, and not 
a diftinflt infurance on each che(l» 


This is a point, which at fir A view mayjeem tp fall within a 
cafe laid down by Lord Mansfield^ If,'* faid his lordlhip, 
cargo be tptally Ipft, the undepvriter mud piy the value 
.pf the thing he infured. So, if part of the cargo, capable of a 
feveral and diltin^l valuation at the ouefet be totally loA ; as if 
there be loohoglheads of fugar, and ten happen to be loft, the 
jnfurer muft.pay the prime cod of thofe tep hoglhcads, without 
any regard to the price for whiclp the other 90 may be fold." Sq 
it has been fuppofed in the cafe put by Magens^ the three chefls 
pf goods are as capable of a di(lin£l and feveral valuation, as the 
tliree hogflieads of fugar \ and cunfequently ^re to be paid for, 
as for a total lofs. But Lord Mansfield is putting a cafe merely 
to (hew, that the market price is not at all to be confidered ip 
charging the infurer; and his lordfliip certainly had not in his 
contemplation the cafp put by Magem, 


Ameiy t. 
Ito^geri. 

I Efp. R. 
toy. 


If fcTrral articles be infured for one (bm, with a did in£t va-r 
luation on each, as upon fliip fo much, on cargo fo much, and 
no part of the cargo 'be taken on board, fo that the rifle on that 
never attaches: and if the (hip be loft the infured fliallreccver fuch 
a portion of the fum infured, as the valite of the article loft bore 
to the value of the whole* This do£lrine is illuftr^Hed bjr the 
cafe of an ihfiirance on the (hip Dart, from St. Kitt'i to Londoif, 
on which the defendant had underwritten 200/. The plaintiff 
had written from St. Kitfs to his agent in London to efl!e£I a 
policy on Ihip and cargo, to the amount of 5500/., calculating 
the Aip at 1500/. of that fum. No goods wen ever loaded on 
hoard. Lord Kenyan, though he at firft doubted, afterwards 
adopted the role whidh the fpecial jury afliired biih Vas eftablifli* 
ed at LivfSt coffee>hoole fmr fettling lolles of diis kind, namely^ 

S that 
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chal; a$ the polxy on the cargo never attachedi the aflured was Chap, 
only entitled to recover fucb a porportion of the fum, which 
the defendant had underwritten, as the property on which the 
policy attached bore to the whole. 

As cleatnefs and preciflon are necel^iry upon all fubjeAs, and 
more efpecially upon this, it will be proper to obferve, that wlien 
we fpeak of the underwriter being liable to pay, whether for 
total or partial lofles, it mull always be tinderHood, that they are 
liable only in proportion to the fums which they have under- 
written, Thu<i, if a man underwrite fog/, upon property va- 
lued at ^ooL and a total lofs happen, he (hall be anfwerable fgr 
10c/. and no more, that being the amount of his fubfcripiion : 
if only,a pnrti.rl lofs, amounting to d 3/. or 70/. per certt. upon 
the whole value ; he (hall pay <)o/. or 70/. being his proportion 
of the lofs. 

When a total lofs happens, the infured is entitled to recover i Mag. j;, 
againft the underwriter, as Toon as he has proved the value of ^ 
the thing infured : but when the value Is inferted in a policy, the 
infurcr, by allowing fuch infertion, has admitted the value to be 

ftated ; and nothing remains" but to proife, that the goods in« 
fared were aflually on board the (hip. It is only in cafes of to- ViJesnte, 
tell lofs that any diffevcncc cxiils between a valued, and anibpen 
policy ; in the formejr cafe the value is afeertained *, in the latter, 
it mud be proved. But where the lofs is partial, the value in 
the policy can be no guide to afeertain the damage : which then 
neceiTarily becon^es a fubjewt of proof, as much as in the cafe 
of an open policy. 

Wheu a partial lofs Ijappens, the firft enquiry which naturally 
arifes is this ; for what does the infurer undertake to indemnify 
the owner, in cafe of a partial lofs ? To nnfwer this quedion, 
yegard mud be had to the nature of the contrail, between the 
underwriter and the merchant. , What is the nature of the con- 
tra£l ? 'Fliat the goods (hall come fafe to the port of delivery ; 
or if .they do not, that the infurer will indemnify the owner So 
the amount of the value of ^ the goods dated in the policy. 

Wherever then the property infured is lelTened in value, by da- 
mage received at Tea, judic6 is done by putting the merchant ia 
the fame condition (relation being had to the prime cod or value 
in the policy) which he would have been, if the goods had ar<v 

Tive4 


2 Purr, 
ii7ii n;jl 



13 « OP PARTIAL LOSSES, 


CHAP, rived free from damage ; that i$, by paying him fuch proportion 


VI 


« Burr. 
llZo« 


of the prime coll or value in the policy as correfponds with tl«e 
proportion of the diminution in value occafioned the damage. 
The quellion then is, how is the proportion of damage to be af- 
certained ? It eertainly cannot be by any meafure taken from the 
prime colt : but it may be done in this way. Where an entire 
thing, >s one hogfliead'of fugar, happens to be fpoiled, if you 
cao fix. whether it be a third, a fourth, or a fifth worfo, then 
the damage is afeertained to a mathematical certainty. How is 
this to be found out ? Not by any price at the port of difeharge. 
^ut it mud be at the port of delivery, where the voyage is corn- 
pleted, and the whole damage known. Whether the price at 
the latter be high or low, it is the faipe thing } for in either cafe 
it equally (hews, whether the damaged goods are a third, a 
fourth, or a fifth worfe than if they had come found ; confe- 
quently, whether the injury fudained be a third, fourth, or fifth 
of the value of the thing. And as the infurer pays the whole 
prime cod, if the thing be wholly lod ; fo if it be only a third, 
fourth, or fifth worfe, he pays a third, fourth, or fifth, not of 
the value for which it is fold, but of the value dated in the policy 
And when no valuation is dated in the policy, the invoice of 
the cod, with the addition of all charges, and the premium of 
I Mig. 37. infuAnce, (hall be the foundation, upon which the lofs (hall be 
computed (a), 


Tuilc V. 
The Ro)il 
Bxch* AfT. 
Comp* et 
Guildhall, 
after T. R. 
* 747 - 


fa) Tbit mode of eiUmatiog tbetflue of property on « policy of iororance very 
folly coo 6 dere 4 in a cafe befoK Lord Chief Juftice Lee* at \ find it in a manufeript 
irolume of hit decifionii which 1 have bad the good fortune to procure Cnee the five 
former editioni of this work were publiflied. 

Infurance-on goods on board the fliip Biddy, to be valued at and there 

was the ufual claufe for abating e/« fer cent, in cafe of lofi. The fun fubferibed by 
the company was 1500/. Oa the trial of an a£lion, upon thii policy, it was admitted 
that the (hip was loft, whereby deducing the %l ftr cent, i47o/s was to be paid by the 
company, ifjthe plaintift’ made out his intereft to that Turn ; and as to the plain. 
tUr§ intereft It was admitted, chat he had goods on board to the value of tin/, and 
that the premium paid the tompany was 259/. 14s. 'fid. which wu reckoned upon the 
whole I soo/. after the rate ot 17/. fia. cent. (i. e. 16/. 6f. ^ cent, pfemium, and 
] Of. per ant conmlfiion) , and thefe two fumi [vh, the value of the goods and the whole 
premium paid) amountod together to thefum of 1470/. ^4#. fid. which was i4r. fid. more 
aban the fum to be paid upon the policy. It wai agreed on all fidea that the plaintiff 
had a right to include In his Intereft the premiuin hd paid on the value of his gopde i 
but it was made a ^ueftion by tbe defendant, whether he (hould include the whole 
p>tiBkuii of 059/. I4f fid. for it was faid that he (hould not include a premium of a 
pteadum, as this was,, there being firft a pfcmium on the value of the goods, 
and the remainder being a premium upon that preminm. But it was agreed by 
the Chief Jufticc, and by levcral merenanu^ who were cxamuied as witoefles* 
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This rale of afcettaining damaget occaConed by a partial lofs« CHAP, 
feems to be fraught with fo mach good fenfe, to Ite fo eery com« . ^ « 

prehenfire, and fo intelligible to every nnderftanding, that it will 
now be only neceflary to fliewi that the decided cafes hare 
been agreeable to that rule : firft requefting the reader to bear 
in mind, what has already been mentioned, namely, that the 
value, upon which the foregoing calculation refts, it the prime 
coft of the commodity, wholly independent of the rife or fall of 
the market, or the fchemes or fpeculation of the merchant. 

In an a£lion upon a policy of infurance to recover an average Dicicaas 
lofs upon goods, Mr. Juftice BuUer obferved, that in fuch cafes, 
whether the goods arrived to a good or bad market was immate- 
rial { for the true way of eftimating the lofs was tp take them at 
the fair invoice price (n). 

A rule having been obtained by the plaintifis,' who were the 
infured, for the defendant (the infurer) to Ihev^aufe, why a {tack/rj* 
verdift, obtained by him, &ould not be fet and a new * 

trial had} ‘ ” 

The court, after hearing the matter fully debated, took time 
to advife, and their unanimous opinion was delivered to the foW 
lowing effeft; 

Lord This was an a£lion brought upon a policy, 

by the plaintiffs, for Mr. James BourdUu^ upon the goods on 


and by a fpfdai jory of merchaati, (o be the conftant praQice» that a prrfon who ni<- 
furcs hli goods is incitled to ioclude in his intereft the premium not only upon the 
value of his goods, but slfo upon the fum infuied : be intends to iofure to bis full 
Intereft, for otherwife he would not recover his whole intereft, that is, he would not 
receive fo much as his lofs was, which in ihe prefent csfe was on goods fan/, 
and prepaium paid 259/. 141. 6if- (in all 147c/. 141. 64/.) the money to be paid by him 
would fill Aorc of that (um^ if the ptooiium upon the whole waa not to jm 
fockoned. 

And this cafe vat put by the plai.itiff's counfel, which bears an exafe propor* 
tloa to the fums in the prefent cafe* 

Snppofe a man has goods to the value of M. 141. which he wants to infure. Ho 
pays fema'picmium os here, 17/. 6a. which makes bis intereft 98/. In order to 
fecure this, it is neceflary for him to infute iro/. then io cafe of bfs abaiing 1/. /w* 
€tntn he has his 984 which is the isuc value of his intereft. The pUintiflF hsd a ver* 
dift. 

(o) Neither does the undeivter Infure ^sinft any lofs thst msy srife from the 
diirerence of exchange. v. Slttingf ^Atr 34 (r/e. lilt 

I f. 77 - , . . 

bo^rd 
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CHAP, board a fliip called the Vrow Martha^ at and frcixi i/. ThontM*f 
, IJland to Hamburgh^ from the loading at S/. Thtma^^s IJlatid^ till 
the (hip (hould arrive, and land the goods at Hamburgh. The 
goods, which conlifted of fugars, coflFee, and indigo, were va- 
lued ; the clayed fugars at 30/* per hog(head \ the Mufcovad9 
fugars at 20/. per hogfhead ; and the coiiee and indigo were 
likewife refpe^tively valued. The fugars were warranted free 
from average (that is partial lofs) under 5/. per cent. \ and all 
other goods free from average under 3/. per cent, unlefs general, 
or the (hip be (Iranded. 

In the courfe of the voyage the fea water got in ; and when 
Ae (hip arrived at Hamburgh^ it appeared that every hogfhead of 
fugar was damaged. The damage the fugars hdd fuftained, 
made it neceflary to fell them immediately ; and they were ac- 
cordingly fold 5 but the difference between the price which they 
brought, on account of the damage^ and that which they might 
then have been fold for at Hamburgh^ if they had been found, 
was as %ol. or. 9 d. per hogfhead is to 23/. yr. 8d. per hogf- 
head i (that is, if found, they would have been worth 23/. 7/. 9 d. 
per hogfliead \ as damaged, they were only worth %%l. os. 9 d. 
per hoglhead). 

The defendant paid money into court, liy the following rule 
of eftimating the;, damage : he paid the like proportion of the 
fum, at which the fugars were valued in the policy, as the price 
of the damaged fugars bore to found fugars at Hamburgh, 
the port of delivery. All this was admitted at the trial s though 
perhaps upon an accurate computation, there may be a millake 
of about \^s. on the money paid in. But no advantage was 
attempted to be taken of this flip i it was admitted, that the 
money paid in was fufficient, if the rule, by which the defend* 
ant cliimated the lofs, was right : and the, only queftion was, By 
what meafure or rule the damage, upon all the circumftances of 
the cafe, ought to be eftimated i 

To diftinguifli this cafe, under its particular circumfta’nees^ 
out of any general role, the plaintiff’s counfel called Mr. Satnuet 
CholUtt, clerk to Mr. BeurdUu, who proved, that upon the T5th 
of February, the time of the infurance, fugars were worth at 
"Lendm and Hamburgh, 55/. a hogfhead ^ that the propofal of a 

congVefs 
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congrefs to be holdetii and the eape^iation of a peacej had^ on a CHAP, 
fuddetii funk the price of fugars : that before the ihip arrived 
at Hamburgh^ and before he knew that the fugars had received 
any damage, Mr. Bourdim had fent orders, that the fugars (hould 
be houfed at Hamburgh^ atid kept till the pride fbould rife above 
30/. a hogfhead : that he had many hundred hogfiieads of fugar 
lying ztAmflerdamt to which place he* had fent the like orders : 
that the congrefs not taking place, in fugars rofe 25 percent, i 
that what he fold of the fugars, which he had at Amjlerdam^ 
brought 30/. per hogfliee^d, and upwards : that he might have 
fold thefe fugars at the fame price, if they had been kept, ac- 
cording to his orders ; and the only reafon for which they were 
not kept was, becaufe they were rendered perilhable from the 
fea water, which had got fn. Therefore, faid they, the nccef- 
fity of an immediate fale, and the confequence thereof, ought to 
be computed into the damage. 

The fpecial jury (among whom there were many fenfible mer- 
chants) found the defendant’s rule of eftiniation to be right, and 
gave their verdidl for him. They underftood the queftion very 
well, and knew more of the fubjeA of it, than any body elfe 
prefent j and they formed their judgment from their own no- 
tions and experience, without much affiftance from any thing 
that pafled. 

• 

The counfel fw the plaintiiF, in the outfet, chiefly reded upon 
the particular circumdances of this cafe. The defendant offered 
to call witneffes to prove the general ufage of edimatin^ the 
quantity of damage, when goods are injuKd. 

I was at fird druck with the argument, that the immediate 
neceflity of felling in this cafe might be taken into confideration, 
as an exception to the general rule } and propofed that the caufe 
might be left tp the jur^ upon that point. But Mr, Winn for 
the defepflant argued, that the neceflity of felling, and the con- 
fequence thereof, ought not to be regarded : and what he faid, 
had fo nnich weight, ^that it-rery much changed ray way of 
thinking. 

The^ was nothing to fum up } but the jury afked. Whether 
i would give them any direftions? I faid, I left it to them, 

** Whether the diffcrerce between the found and the^amaged 

• “ fugars. 
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** fugars, at the port bfddtverf, ought to be the rule? or, 
** Whether the neceffity of an immediale isde, certunly occa« 
•* fioned by the damage, and the lols thereby, Ihould be taken 
** into confideration ?'* I told them, though it had ftruek me at 
firft, this ought be an exception ( yet what thjs eounfel for 
the defendant faid to the contrary, feemed to have great weights 
The Tcrdi^ was for the defendant } and a new trial was moved 
for. 

No faA is tiow difputed ; the only queftton is. Whether the 
jury haveeftimated the damage bya proper meafure ? To make 
this matter more intelligible, I will firft ftate the rule, by which 
the defendant and the jury have gone ( and then I will examine 
whether the plaintiff has fliewn a better. 

The defendant takes the proportion of the diflerence between 
found and damaged at the port of delivery, and pays that pro- 
portion upon the value of the goods fpecified in the policy t and 
Ims no regard to the price in money, which cither the found or 
the damaged goods bore in the port of delivery. He fays, the 
propordon of the difiRnrence is equally tlie rule, whether the 
goods come to a rifing or a falling market. For nftance,foppote 
the value in the policy to be 30/. } the goods are damaged, but 
fell for 40/. t if they had been found, they would have fold for 
5c/. lite difference then between the found and damaged is a 
fifth i confequently the infurer muft pay a fifth of the prime 
coft, or value in the policy, that is 6 /. : v emver/t^ if they come to 
a lofing market, and fell for 10/. being damaged, but would 
have fold for 20A if found, the diSerence is one half : the in- 
fur^ muft pay half the prime coft, or value in the policy, that 
is 15A 

To this rule two objeAions have been made. Firft, that it 
!• going by a different meafure in the cafe of a partial, from that 
wluch governs in cafe of a total lofs ; for upon a total lofs, the 
prime coft, or value in the pt^icy, muft be paid. The anfwer 
to whidi tAjefilion Is, that the difltodion is founded in the nature 
of the dring. Infurance is a contraft of bdemiuty againft the 
perils of the voyage, to the amount of the value in the policy'} 
and therefore, if the thing be totally loft, the infurer muft pay 
dm whole value which he infuied at the outiid. But where o 

la part 
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part of the colhmoditp is fpoUedt no meafurt can be taken from 
the prime coft to afcertaun the quantitf of the damage ftiftained. 

The only way is to fixy whether the thing be a third or fourth 
worfe than the found commodity } and then you pay a third or 
fourth of the prime cofty or value of the goods fo damaged (o). 

The next objeffion^ with which this cafe has been chtanglddy 
is taken from the circumftance of the policy in queftion being a 
valued policy. 

I am a litjtle at a lofs to apply the arguments drawn from 
thence. It is faid, ** that a valued is a wager policyy like interefi 
** er no htttrejti and if foy there can be no partial lofsy and the 

infured can only recover as for a total lofs, abandoning what 
*< is favedy becaufe the value fpecified is fidlitious.” 

A valued policy is not to be confidered as a wager policy, or 
like “ intertjt or no tntertji!* If it were, it would be vpidy by 
the ftatute of ipGrs. IL c. 37. The onlyefiefk of the valua- vuefuit. 
tkniy is fixing the amount of the prime coft, juft as if the par. ^ 
ties admitted it at the trial : but in every argument, and for 
every other purpofe, it muft be taken, that the value was fixed 
in fuck a manner, as that the infured meant to have an indem. 
nityonly, and no more. Ifit be undervalued, the merchant him-, 
felf ftands the infurcr for the reft. Ifit be much overvalued, it 
muft be done with a bad view, either to gain, contrary to the 
1.9th of George the Second, or with fome viewto a fraudulent lofs , 
therefore, the infured never can be allowed to plead in a court 
of juftice, that he has greatly overvalued, or that his intereft was 
merely a trifle. 

It is fettled that upon valued policies, the merchant need only 
prove fome intereft to take tSem out of the 19th Geo. II. ; be* 
caufe the adverfe party has admitted the value : and if more 
proofs were required, the agreed valuation would fignify nothing. 

But if it fliould come out ‘in proof, that » man h^ infured 
2,000/. and had intereft on board to the value of a cable only ; 
there never has been, and, I believe, there never will be a deter- 

(«) la LeiS Maoifiiltt aifunmu, Ja laTwcr to (Ik firft objeflioa, I latr* taken 
the Hbeitjr of abildglag mach of whet Ml bom hh LorSIUp, beTing tlmSjriifirtfa 
It, ia thtitesafvtaf ihcdwptK, trhae 1 liM detra the latM of de c iSeo a^aathit 
|«iat. 

mination 
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CHAP, niination, that, by fuch an evafion^ the aft of parliamenf rnHf 
be defeated. There arc many advantages from allowing Valued 
^_Lr ^herc they aro nfed merely as a covet to a wsgef^ 

they would be confidered as an evalionr. To argOe that (here can 
be no adjuftmenr of a partial lofs upon a valued policy, is diteftly 
contrary to the very terms of the policy itfelf. It is eXprefsiy 
fubjcB to overage, if the lofs upon fugars exceed 5 per cent . ; and 
even if it were not fubjeft to average, the Con feqtience would 
be, that every partial lofs tnuft thereby become total ; but only 
the event, to entitle the infured to recover^ would not happen, 
unlefs there Was a total lofs. Confequently the plaintiff in this 
cafe would not be entitled to recover at all ; for there is no 
colour to fay that this Was a total lofs ; befides, the plaintiffs^ 
have taken the goods and fold themir 

In oppofition to the meafure the jury have gone by, the 
plaintiffs contend, that they ought to be paid the whole value irt 
the policy, upon one of two grounds. 

ift, Becaufe the general rule of eftimating fhould be the dif* 
ference between the price the damaged goods fell for, and the 
prime coft or value in the policy. Here the damaged fold at 
ao/. c/. 6 J. per hogfhead ; and the tmderwriter (bould make it 
plck^v^^Ai ^ anfwcr, that it is impoffible that (hould be 

icji,p. j*39.* the rule ; it wo^uld involve the underwfiter-in the rife Or fall of 
the market : it would fubjeft him, in fome cafes, to pay vaftly 
more than the lofs; in others, it would deprive the infured of 
any fatisfaftion, though there was a lofs. For inftance, fuppofe 
the prime coft or value in the policy yo/, per hogihCad : the fu> 
gars are injured ; the price of the beft is 20/. a hogfhead ; the 
price of the damaged is 19/. 10/. The lofs is about a fortieth^ 
and the infurer would be to pay above a third. Suppofe they 
come to a riling market, and the' found fugars fell for 4c/. a 
hogfhead, and the damaged for 35/. the jofs is an eighth, jet 

the tnfarer would be to pay nothing. 

' • 

The ad ground, upon which the plaintiffs cotitended that the 
Ihoiild be made ap» k, that it appeafiP-the fogara would 
have fold for that price, if the damage from the fea water had 
not made an immediate fale.neceffary. The moment the jury 
brought in their verdiA, I was fatisfied that they didr^c, ini 
totally difregarding the particular eireumftancos of thk cafe i 
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and I wrote a memorandum at Guildhall^ in my note-book| that ^ 
the verdiA fcemed to me to be right. As I expedled that the 
other caufe upon the fam* point would be tried, I thought a 
good deal upon the queilion, and endeavoured to get what af- 
fidance I could, by coiiverfing with fome gentlemen of expe- 
rience in adjultmems. The point has no>v been tuily argued at 
the bar ; and the more I have tliouglit, the more I have heard 
upon the fubjeft, the more f am convinced, that the jury did 
right to pay no regard to tbelc circuinli.iuces. 

The nature of the contrail is, that the goods fhall come fafe 
to the port of delivery, or if they do not, that the infurer will 
indemnify the plaintiff to the amount of the prime cod, if they 
arrive, but leffened in value j in order to indemnify theowner» 
he mud be put in the fame condition, in which he would have 
been if the goods had arrived free from damage : that is by pay., 
ing fuch proportion or aliquot part of the prime cod, as corre- 
fponds with the proportion or aliquot part of the diminution in 
value occafioned by the damage. 

The duty accrues upon the (hip’s arrival and landing her 
cargo at the port of delivery : the infured has then a right to de- 
mand fatisfaflion. The adjudment can never depend upon fu- 
ture events or fpeculations. How long to wait ? a weel^ 
a month, or year i • 

In this cafe, the price rofe : but if the congrefs had taken 
place, or a peace had been made, it would have fallen* Tlie 
defendant did not infure, that there (hould be no congrefs or 
peace. It is true Mr. Bourdieu z£ted upon political fpeculation, 
and ordered the fugars to be kept till the price (hould be 30/. and 
upwards ; but no private fcheme or projefl of trade of the in- 
fured can affeft the infurer ; for be knew nothing of it. The 
defendant did not undertake that the fugars (hould bear a price 
of 30/. a hog(head. If fpeculative dedinations of the merchant, 
and the fuccefs of fuch fpeculations were to be regarded, it 
would introduce the greated injuftice and inconvenience ; the 
underwriter knows nothing of them : the orders here were given' 
after the policy was figned. But the dccifivc anfwer is, that .the 
infurer has nothing to do with the price ; and that the right of 
the infured to a fatnifa£Vion arifes immediately upon their being 
lauded at the port of delivery, 

o Wc 
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c II A p. ^Ve are of opinion, tlidt the plaintltls arc not entitled to hate? 
. ^ ‘ . the price, for which the dama »ed fugars were fold, made up 

30/. fier hogfliead : and it feems to us as plain as any propofition 
in Euvltd^ that the rule by which the jury hdve gone, is the right 
meafure. 


I ^Cra'' V. 
Hught-Sy 
r. K. I- art* 
22 Gfo. MI. 
Vidf port. 

c. 14. 


In a fubfeqUent cafe, which Will hcrcafler be mentioned fuv 
anothelr purpofe, l^ord Mansfield faid, tliat the cafe of Lewis v. 
itucker ftiould be the rule in all fimilar cafes, that is, wherevci* 
there was a fpscific deferiptioa of caiks or goods : but in Le 
Cras V. Hughes the property, whicli confided in various goods 
taken from an enemy, was valued at the fum infured, and part 
was loft by perils of the feaj confequently the fame rule could not 
be adopted, on account of the nature of the thing infurud. The 
only mode was to go into an account of the whole value of the 
goods, and take a proportion of that fam, as the amount of the 
goods loft; 


Tohnlon v. The rule by which a p.inial lodi, occafioned by fea-damage, 

Sheddon jg jq be afccrtaiiicd, has lately underi^one much difeuflion : and 

% C.. It b K. * 

581. • a Very able and elaborate judgment was pronounced on the oc** 

cafion by Mr. Jullice Lawrence^ who began that judgment by 
declaring, that the lift is to be eftiniated by the rule laid down 
in Lewis v.^Rudrfj that the underwriter ns not to be fubjedicd 
to the fluduation of the market ; that the lofs, for which alone 
he is refponfible, is tlic deterioration of the commodity by fea- 
idamage •, and that he is not liable for any lots, which may be the 
confequcncc of the duties or charges to be paid after the arrival 
of the commodity at the place of its deftination; The parties 
agreed that the damage was to be afeertained by confidering, 
whether the commodity was a third, a fourth, or a fifth worfc ; 
and it was alfo agreed, that that could only be done by the price 
at the port of delivery. But the only queftlon was, whether that 
price was to be afeertained by the net proceeds^ or by the grofi 
'produce. But the court held^ that the calculatioii was to be made on 
the difference between the refpcEtlve grofs proceeds of the fame goods 
when found and when damaged^ and not on the net proceeds'. The 
main ftrefs of the argument in favour of the judgment Is this# 
'that by taking the net proceeds as the bafis of the calculation, 
inftead of the-grofs proceeds, It will happen, that where 
charges are to be paid ori the found and damaged commodity^ 

the 
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the underwriter will be afFe£ked by the Huiluatlon of the mar- 
ket, which he ought not to be. Thus, fuppofe found goods, 
including all charges, fell for 600/. the damaged for 300/. let 
the charges on each be loc/., the difference, after they are de- 
ducted, will be 300/. or three-fifth?. But let the goods come 
to a fallen market with the fame degree of deterioration, let the 
found fell for 30c/. the damaged for 1 50/. and deducl the charges 
as before, the net proceeds of the one will be 'izzL the other 50/., 
fo the underwriter will in this cafe have to pay three-fourths. 
But as the deterioration is the fame in both cafes, the under- 
writer fliould pay the fame, whatever be the ftate of the mar- 
ket, which he will do if the grofs produce be taken, nameiyi 
half the valued or invoice price. Another confequcnce" of 
taking the net produce will be, that the underwriter wilfbe made 
refponfible for a lofs not arifing from the deterioration of the 
commodity by fea damage^ but for that lofs which the affured 
fuffers from being liable to^ay the fame charges on the found 
and damaged commodity. Tnis will be iiiuftratcd by the cafe 
put of two (hips arriving with the fame commodity equally 
damaged ; one being fubjcA to duties and charges, and the 
other 10 none : the degree of deterioration being the fame, tl.e 
underwriter (hould pay alike in both cafes. Suppofe then the 
cargoes to be deteriorated one half, and the demand and the 
ftate of the market the fame, and that t'>e goods, if foum', 
would fell for icco/. but being damaged, for 50:'/. and the 
charges to be 200/. On ihofc goods, where no charge s are to 
be paid, the infurer will have to pay one half, or 50/. cent. 
The godds, where charges arc to be paid, being equally good 
with the other, will fell for the fame furn, and when 200/. are 
dedufted for charges, will in one cafe leave a net produce of 
J>oo/. in the other of 300/.; and thus, if the und^Twriter were to 
payaccordlng to this calculition,he would pay five-eighths infteiid 
of four-eighths, or one half ; not becaufe the one cargo h 
fullered more than the other by the fea, for the fuppolition is tlint 
the fea-damage is-the fame in both 5 but from commodities of 
unequal value being fubje£led to equal duties and charges {a). 

Since the 19th of Geo* II. the conftant ufage has been to let 
the valuation fixed in the policy remain, in cafe of a total lofs, 

(a) Space ij »'Ot al)owe4 to gi?e the wbo’e of the learnei Judgt's argument j thcjo- 
forc the reader is rc'-rred tu the iUpoit* 

’ o unlefs 
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CHAP, unlcfs the defendant can fliew th at the plaintiff had a colourable 
intcreft only, or that he has greatly over-valued the goods : but 
a partial lofs opens the policy. This cuftom, faid Lord Mans^ 
fields was introduced by Lord Chief Juftice Lee^ in a cafe of 
M. siG.lJ. Erafmus y* Banks : and in another cafe of Smith v, Flexney^ 
which happened about the fame period, the fame rule of decifiou 
was adopted (a), 

ft Mag. azS. By the ordinances of Hamburgh it Is declared, that in cafe of a 

damage to goods, the affured is not to open the damaged goods, 
but in the prefence of the affurers or their deputies \ but if time 
and circumftancesdo not give opportunity to call them, yet the 
goods muff not be opened, but in the prefence of a notary and 
fome witneffes. I caa find no fuch regulation in the law of in- 
furances in England^ nor do I underff and, that any fuch is adopt- 
ed in praflicc. Indeed it feems to be needlefs ; becaufe an af- 
fured, in order to entitle himfelf-to recover for a partial lo{b, 
muff prove by difinterefted witneffes, to the' fatisfaftion of the 
jury, the quantity of goods damaged in the courfe oF the voyage* 
The parties may, however, infill upon being prefent. 

It will be proper here to remark that feme goods are of a pc- 
rifliablc nature ; and therefore, wlicn they are damaged by fuch 
natural and inherent principle of corruption in thcmfelvcs, the 
underwriters, by the ordinances of mod countries, are held to 
be difeharged. The underwrites of London have, indeed, by 
exprefs words, inferred in their policy, declared, that they will 
not be anfwerable for any partial lofs, happening to corn, filh, 
fait,, fruit, flour, and feed, unlefs it arife by way of a general 
average, or in confeqiience of the fhip being ftranded (^). This 
claufe was introduced by the underwriters, to prevent the vexa- 
tion of trifling demands, which muff liave arifen in every voyagf*, 


OiJinances 
or Fr<pce, 
Srocl&holm, 
a' i Ham- 
bur]^b. 

Vide Ap« 
fwnJiXj 
Kw. |. 


{a) Ini late cafe upon ftn mrurmce on i /hip from VverfosI to the coift of 
valued at Ccoc^l. it was admitted that the valu ri n was l»Ir when the (hip failed, but 
ac the time of tht lofs had become greatly dimim (bed by ponfumptinn of fiores and 
provlfioni. But the Court werte unanimoufly of opinion that the rule mentioned in the 
text miift be abided by, where there is uo fraud, ^rve v. Feltan, % Eaft'e Eep. 109. 

{b) In a late cafe at Guildhall, Lord told the jury that a (hip's running on 

feme woodeapi'es, four feet under water, eroded in IFifieoch rirer, about nine yards 
from the (hore, but placed there to keep up the banki of the (liore, and lying on fuch 
piles, till they were cut away, \va« a (Iranding within (he policy, f> to fu^jeft the 
underwriter to an arerage k^fs on com. The jury fvund accordingly. Dobfon v« Bolton, 
Sittings afier £sllrr, 1799. 
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on account of the very periftiable nature of thofe commodities, chap. 
which we have juft had occalion to enumerate. This form was , 

formerly ufed by the two infurance companieSj as well as by the 
private infurers, till the year 1754, when a (hip having been 
(Iranded, and got off again, the infnred recovered a fmall par- 
Sfel lofs againft the Londm Aflurance Company ; (ince which pe- Cantiiion v. 
riod, the Companies have left out the words, “ or the Jhip be 
Jlranded^^ and are now only liable, in cafes of a general average | 
but the old form is ftill retained by private infurers. 1*5 5V 


Upon this claufe there have been fevcral determinations, in 
all of which it has been uniformly held, that the underwriters 
can in no cafe be anfwerable for a partial lofs to fuch commo- 
dities unlefs the (hip be ftranded ; and that no lofs of fuch com.- 
modities fliall be deemed a total one, but the abfolute deftrudion 
of the thing infured : for that while it fpeclfically remains, 
though perhaps wholly unfit for ufe, no lofs has happened 
within the meaning of this memorandum. It may alfo be pro- 
per to premife that corn is a general term, and includes many 
particulars ; peas and beans and malt have been held to come 
within the meaning of the word, though rice has lately been held 
uot to be fo confidcred. 

But in the Court of Common Pleas Mr. Juftice Wilfin was 
of opinion, that the Xjexmfalt ufed in the memorandum did not 
include falt-petre. 


Mar>n V. 

Skiirray. 
Vide port. 
Moody V. 
Surrid^e, 
Sirt. bef. Ld. 
Kenyon^fter 
Hil. lyyg. 
Scute V. 
BourdilHon, 
z New R p. 
113. 

Journu T. 
nourdieu, 
Sltt. after 


An a£lIon upon a policy of infurance was brought for the rc- ***^*i"* 
po very of 56/. 19/. id, percent, being the damage received by Wiifon v. 
a cargo of wheat on board the Bofeawen infured at and from ^ Qyl*/ 
Lancajler to Rotterdanh The wheat was valued by agreement 1550. 
at 20s. per quarter. The policy was in the ordinary form, with 
the ufual claufe at the bottom, that corn, iifh, fruit, tsfc, Ihould 
be warranted free front average, unlefs general, or the (hip be 
ftranded. The defendant underwrote this policy for 100/. The 
defendant having pleaded tl]C general Iffuc, the caufe came on to 
be tried ; and a fpecial cafe was referved for the opinion of the 
Court, dating, that after the (hip’s departure from Lancajler^ 
and before her arrival at Rotterdam^ (he met with a violent 
ftorm : that (he was, by and througli the force of winds and 
ftoriqy weather, obliged to cut away, and leave I^er cable and 

0 3 anchor, 
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CHAP, anchor, for the fafrty of th« fliip and cargp ; that flie was alfo 
, gre.itly damaged and obliged to run to the. fir ft port to refit; 

that the e.\pence of refitting the (hip amounted to 38/. 15/. 
ftr cent, which the defendant in this cafe had paidi being a ge- 
neral average. The cafe then dates, that the hatches were not 
opened at Liverpool (the place where flje had gone to repair) ; 
bet the (hip, being refitted, proceeded on her voyage, and arrived 
at Rotterdam^ where her cargo of wheat was landed : that upon 
her unloading it, It appeared ^hat it had received partial damage 
by the faid dorm to the amount of 56/. ipj. 8rf. per cent. 

The fingle quedion was, upon the true condruftion and 
meaning of the words, ** free from average ^ unlefs generaly or the 
“ JJjip be JlramUdf whether the plaintifF^ as there had been a 
general average, could under the circumdances recover in this 
adion for the damage of 5'^/. 19;. Sd. per cent, partial average, 
though the ihip had not been dranded. After two arguments;^ 
the Court gave judgment for the defendant. 

Lord Mansfield . — Policies of infurance, according to their 
prefent form, are very irregular and confufed : an ambiguity 
arifes in them from ufing the fame words in different fenfes ; 
particularly, in the ufc of the word average. It is ufed to fignify 
a contribution to a general lofs j and it is alfo ufed to (ignify a 
particular partial lofs. But whether it be confidered in one, or 
other of thefe fenfes, it will not avail the plaintiff, in this nife^ 
For if it here fignify conirihniion y the iiifurer is to be free from 
cpntribution, uiilefj the contribution be general. If it fignify 
lofsy then plainly it is warranted free from all particular lofs. 
The iiifurcr is liable to all ioflls arifing from the (hip being 
dranded ; and in all cafes, where there is a general average : but 
all other partial Ioffes are c.\cluded by the exprefs terms of the 
policy. 

The word « unlefs ” means the fame as except *,*’ and never 
can be condrued as a condition, in the fenfe that the counfel 
for the plaintiffs would put upon the word “ condition,” namely, 
to be free from partial lofs, unlefs in two events, viz. a general 
average, or the dranding of the (hip : but if either of thofe 
events did happen, th«i 10 be liable to all other average. The 
words ** free from average unlefs general,” can never mean to 
le^vc the infurer liable to any particulai: damage. It i% clear 

then 
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tlicn that the plaintiff ought not to recover j and that judgment C H a p.. 
ought to be given for the defendant.” 

A queflion has arifen upon the conftruftion of the memoran- ccclcinjr>. 
dum. It was an a£\ion brought upon a policy of infurance to Frafer, B.R. 
TCCDver agaiiifl the underwriters for a total Iqfs of the cargo upon ' vLoallc:, 
a voyage at and from St.. John's New/junJIanJ, to her port of F** 4 - 
difeharge in Porittgnl. The jury found a verdift fpr the plaintiff, 
fubject to the opinion of the Court upon a fpecial cafe. 

The cafe ftates, that the fliip failed from Ns^^fiutidland on the 
ad of Drcmhcr 17831 with a cargo of fifii : that on the nth 
they hove overboard 40 quintals for the general prefervatiqn of 
the fhip and cargo : that on the 20th, they threw over 26 quin- 
tals more for the fame purpofe. The fiiip had exceedini^ bad 
weather, till her arrival at Ltjhn^ on the 10th of January 1784, 
when a fufvey was had at the requeft of the captain, who was 
alfo the confignce of the goods, by the Board of Health \ and it 
appeared to them, and fo the fa£l was, that the cargo was ren- 
dered of no value through the dangers of the fea. The fhip did 
not proceed from Lijbon upon her dellined voyage. The de- 
fendant has paid into court the amount of the partial lofs fuftaiu- 
ed by the (hip, and alfo the general average upon the cargo («>. 

Lord Mansfield. — ** Mod litigatioqs arife from improper 
ftatements gf cafe^, and from not properly defining terms. This 
claufe relative to fruit and fifh, is now a very old one in policies 
of infurance. The infurcr undertakes for all Ioffes, except par- * 
ticular damage, unlefsthc fhip be ftraiided : he engages againft a 
total lofs. What is a total lofs ? The total lofs of the thing in- 
fured is the abfilute deJlru 5 lion of it, by the wreck of the fhip. 

The fiQi may all come to port ; though, from the nature of the 
' commodity, it may be damaged, it may be (linking : (till as the 
commodity fpecifically remains, the underwriter is difeharged.” 

The other judge’s concurred, Mr. Jufticc J 5 tt//rr obferving, that 
from the firft introduflion or the claufe in the year 1 74Q, till the 
prefent time, the underwriter never has been held anfwer^ble for 

(tf) I have had an opportunity lately of the faftsof this cafe corredliy from 

ihe paper-book of one of the learned judges who decided it. See ny obicr varies at 
cad of the cafe. 

0 4 
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total loiTes, but in cafci where there has been a total lof» of the 
commodity. 

The cafe of Coding v. frafer has had many obfervations made 
upon ii, and it has been fuppofed by very able judges to have 
gone too far. Lord Kenyon^ in the cafe of Burnett v. Ketifington, 
{po/ 1 . 1 58.)fa!d, <^that he could hot fubferibe to the di£tum of Lord 
Mansfield^ in Coding v. Frafetj that if the commodity fpccifi- 
eally remain, the underwriter is difeharged.” And Lord At- 
vanley, in delivering his opinion in Dyfon v. Roivcroft^ (poji. 153.) 
fuppofes himftlf at liberty to confider the cafe of Cocking v. Fra* 
fer as fomething lefs ilrong than it appears to be, in con« 
fequence of what fell from Lord Kenyon. But with the greateft 
polTible acfertiice to both the fc very learned judges ; there is 
nothing objeftionabie in the doctrine laid down in Cocking v. Fra* 
fer^ if the circuni (lances of that cafe, and to whicli circum- 
ftances alone Lord Mansfirld's doitrine is applicable, are confi- 
dered. In the cafe of Cocking v, Frafcr there was no (Irand- 
ing, as in Burnett v. Kenfmgton ; there was no difability in the 
Ihlp to proceed to her deltination, as in Dyfon v. jf?owcr£/?,.whichj 
therefore, created a total lofs ot the voyage. In Cocking v. Fra* 
fer it is moft evident, nothing being dated to the contrary, that 
. the reafon why the (hip did not proceed to her port of deftina- 
tion was becaufe the cargo was of no through perils of the 
fca ; this, therefore, was a voluntary, and not a compulfory 
abandonment of the further profecution of the voyage, which 
will not, therefore, warrant an abandonment as for a total lofs, 
nor cbuld the affured recover as for partial lofs, becaufe the car- 
go was one enumerated in the policy. Mr. Serjeant MarJimlU 
2dciiii.2i8. jn his Treatife on the Law of Infurance, has made this clear, 
for he has faid, therefore iht (hip did not proceed to Figara.^* 
Since I publi(hed the fifth edition of this work, I have been fa- 
voured by a learned judge now living, with the paper-book of 
one of the Jearned judges who decided thcccafe of Cocking v. 
Frafer^ and neither the fpecial cafe, nor does my private note 
contain the word therefore ; but it is quite apparent that the above 
learned author has only inferred as a confequcnce, what every 
body mud difeover to be fo, in fenfe and reafon. 1 liave ci/cr 
underftood it to be due to every judge, to take his words with 
preference to the cafe before him, and not to (late his doflrine 
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m thiC abftra6^, or as a genera) propoGtlon without allufion to c n a p. 
the particular circumftances of the cafe then in judgments * . ^ 

Looking at the cafe of Cockittg v. 1^'ra/er, in this view, Lord 
MattsfieliTs doctrine is no more than this : If the commodity 
<< (being one of the enumerated cargoes) fpecifically remain, 

<< though it may be fo damaged as to render it, on that ac« 
count, the fubjefi; of total lofa, if it had not been included 
in the memorandum, the underwriter is difeharged, becaufe 
there hns neitheir been a ftranding, nor has the voy. « j of the 
(hip been put an end to ly ^ny of the perils mentioned in the 
«« poVicy^ but becaufe the affured did notchufe, on account the 
** \l.\tc of the cargo, to proceed to the pott of dedinatlpn.” 

The wifJom of fuch a decifion is apparent, for others Ife it 
would be a conftant temptation to the aflured^ whenever a car- 
go ot thi§ dciV.ription was not likely to reach the port of dedi- 
nation in a found (late, by giving notice of abandonment, to 
throw a lofs upon the underwiters, by voluntarily giving up the 
further profecution of the voyage, to which they are not liable 
))y the terms of the memorandum. 

On fuch grounds as thefe, I conceive, it was that the cafe of 
Dyfon V. Rsweroft was decided. It was an adion on a policy ^ 
on fruit on board the (hip Tartary at and from Cadiz to London^ ^ boi. hc 
with the ufual met§orandum. The plaintiffs were interefted in 
the fruit. The Tartar failed upon the voyage infured with the 
fruit on board : but having met with tempefluous weather and 
contrary winds, was forced ro put into Palma^ and afterwards 
into Santa Cruz. In the coarfe of this voyage the fruit re- 
ceived fo much damage from the fca-water, that, on Its arrival 
at Santa Cruzy it was rotten and flun.: to fo great a degree, that 
the government prohibited the landing it, and it was, therefore, 
thrown overboard. The Jhip .ajfo hvjs fo much damaged in the 
courfe of the voyage^ as to be unable to proceed upon the voyage y and 
ws necejfarily fold. On this fpecial cafe, the queftion came be- 
fore the Court. 

Lord Alvanley.-^^^ If I underftand the policy, as reftraii^cd 
by the memorandum, the underwriter agrees, that all commo- 
dities (hall arrive fafe at the port of deffination, notwithllanding 
the perils infured againft ; but that he will not be liable to pay 
for any partial lofs on filh, or the other articles contained in the 

memo- 
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mcmo/aiiJumi becaufe thofe commodities being liable to de|e<^ 
rioratioii, from many circumftances independant of the peril in- 
furcd ngalnll, he would continually be harafled with claims foip 
partial lofs alleged to have arifen from the perils mentioned in 
the policy. Unlefs, therefore, the confequcnce of the damage 
fudained be the total lofs of the commodity, the underwriter 
does not agree to be anfwerablc ; but if the commodity be to- 
t;illy loll to the aflured, he undertakes to pay. If this be not 
the mear’ng of the memorandum, it is badly exprefled ; and 
the underwriters would have done better if they had faid, that 
they would not be anfwerable, unlefs the commodities enume- 
rated aflually went to the bottom. The queftion is. What is a, 
total lofs ? I admit that the circumdances of cafes like the jpre- 
fent are generally fufpicious. If the voyage be protra£ted, dete- 
rioration necefTarily takes place ; and it becomes the interell of 
the captlan and mariners to turn the injury into a total lofs. But 
tills is a matter for the conlideration of a jury. We ought, 
indeed, to look at the cafe with fome fufpicion, where there is 
fo much temptation to throw the cargo overboard. But here it 
is found that the neceflity of fo doing arofe from fca-water 
{hipped during the courfe of the voyage ; and that the commo-* 
dity was in fuch a (late, that it could not be fufiered to remain 
on board confidently with the health of the crew. In con- 
fequenceof this neceflity, thereforci the coinmodlty was anni- 
hilated, by being thrown overboard. Had it not been fo anni- 
hilated it would have been annihilated by putrefadion : and is 
it not as much lod to the aflfured, by being thrown overboard^ 
us if the captain had waited until it had arrived at complete 
putrefadion ? The cafe of Cocking v. Frafer was the only thing 
which raifed any doubt in my mind, and it is certainly a very 
(Irong cafe. But the authority of that cafe is much fliaken by 
the obfervation of Lord Kenyon upon it, in Burnett v. Kenjington^ 
I fufped that the words of {fb value,” applied to the cargo 
in the cafi^ of Cocking y. Frafer^ are fome what too large, and 
that the fad was, not that the cargo was in fuch a fituation as 
to make it impoQible to preferve it, but that it was fo much da- 
maged as to be no longer valuable to the owners, becaufe it vyaa 
not worth carrying to the port of deftination. Lord Kenyon^ 
fpeaking of Cocking v. Frafer^ fays, that he cannot fubfenbe to 
the opinion there given, that if the commodity fpecifically 
« remain, the underwriter is dif;bargcd.” I thipk myfclf, thcrc^ 

fore% 
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lbrc> at liberty to coniider the cafe of Cocking v. Frafer^ as foihc- CHAP, 
thing lefs ftrong than it appears to be. The queftion then ist 
Whether the lofs, which ha^ happened, be not as much a total 
lofs as if the waves had carried the cargo overboard, or, as if it 
had been direflly prevented from arriving at the port of defti- 
nation, by fome of the perils infured againd ? I never have un- 
derilood that the underwriters infure fifli againft no perils, which 
do not end in a total annihilation of the commodity. When the 
lofs arifes from capture the commodity remains in cxidcnce in 
the hands of the enemy ; and yet this lofs is as much within 
the policy as a lofs ariflng from the wreck of the (liip. 1 mu(t 
ai^w take it, that the circumftances, under which the cargo in 
this cafe (lood, were fuch that fea-damage had fo operated as to 
make it impoffible for the captain to keep it any longer on board. 

Whether the caufe of the lofs were diretl or indireft, it pro- 
duqed a total annihilation of the commodity.” I he other judges 
concurred, and there was judgmellk for the plaintiffs. 

Nor is the fubftance of Lord Mansfield^ doftrine, in Cocking v* 

I'rajer^ very different from what fell from Lord Kenyon in the 
following cafe. 

For in an infurancc on fruit from Lijbon to London^ it ap- M'Andrewi 
peared that the flup was captured, and re-captured, brought into 
Porifmouthi and afterwards arrived at London : but the cargo, by G. H aft-r 
the capture, re-capture, and confequent length of the voyage, 
had fu(laine 4 a damage of 8o/. per cent. The affureci, however^ 
never heard of the capture till the fliip was fafe at Porifnionth^ 
and then he offered to abandon. 

Lord Kenyon. — « As there has been no flrandlng, there cannot 
be a recovery for a partial bfs. The queftion then is, Whether 
the alTured can recover for a total lofs ? Had the plaintiff heard 
of the capture only, he might have abandoned ; but he hears 
nothing of the accident till the (hip is in fafety. The cargo ar- 
rives at the port of deftination \ and though it is good for very 
Jittle, yet it has invariably been held that the voyage muft either 
be loft, or the cargo, if it' be one of thofe mentioned in the me- 
moranduin, muft be wholly and a£lually deftroyed to entitle the 
to recover.” The plaintiff was nonfuited. 

. And 
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CHAT. And in another cafe, where the right to abandon a cargo of 
, ^ . corn under proper circumftances was admitted, ftill that abaij. 

Anderfen v, donmetit iQuft be made in a reafonable time, while the lofs con- 
EichrA^L nature. But the afliired muft not, inftead of 

Compiiiy, abandoning, take to'the cargo nearljr during a month, and work 
7 itH, 3S. account, and does not ele£k to abandon till 

the whole cargo is nearly taken out, and finds it will not anfr^cr 
to keep it. This was a cafe of ftranding4 but the underwriters 
in this company are only liable in cafe of total Ioffes, or where 
the average is generalf leaving out the claufe refpefling a ftranding 
of the Ihip. 

The effect of the memorandum has been alfo very recently 
difeuffed by the whole Court, in an a£lion on a policy on wheat 
Ncfbid V. and coals, the declaration dating the lofs to be by detention. It 
4 T«m R^p. •'1 evidence that the fliip was forced by ftrefs of weather 

7S3. into El!^' harbour in Irelandf and there happening to be a great 
fcarcity of corn there at that time, the people came on board the 
fhip in a tumultuous manner, took the government of her from 
the (saptain and crew, and weighed her anchor, by which (he 
drove upon a reef of rocks, where (he was ftranded, and they 
syould not leave her till they had compelled the captain to fell 
. all the corn (except about 1 o tons) at a certain rate. The 1 q 
tons were loft in confequence of the ftranding, by which it was 
damaged, and obliged to be thrown overboard. The lh!p after* 
wards arrived with the reft of the cargo at the place of deftina- 
tion. ' A verdiA was found as for a total lofs. A motion was 
made for a new trial. There were ocher points in the caufe, 
See »nte, oiic of wliicli has bceu already confidered. As to this upon tl)e 
p. 103. njemorandum, 

Lord Kenyon faid--“ Tliis being a policy upon corn, the (ne- 
piorandum Hates that the underwriter will not be liable fof any 
average, unlefs general, or the (hip be ftranded. And I am of 
opinion that this is not a general average ; becaufe the whole 
adventure was never in jeopardy. There is no pretence to fay 
that the petfons, who took the corn, intended any injury toth^ 
(Itip or any other part of the cargo but the corn, which they 
wanted in order to prevent their fuffering in a time Of fcarcky* 
Therefore the plaintiffs could never have called on the reft of the 

owners 
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owners to contribute their proportion, as upon a general average. 
On the meaning of the memorandum I have no doubt. The 
articles there enumerated are of a perlihable nature : as it might 
be diiRculc to afcertain whether their being damaged arofe from 
any accident, or from the nature of the articles thcmfelves, this 
memorandum is inferted in all policies, to prevent difputes} and 
by it the underwriters cxprcfsly provide they will not pay any 
average, unlefs general, or the (hip be ftrandcd. When a Ihip 
is (Irandod, then the underwriters agree to afcribe the lols to the 
branding, as being the mod probable occafion of the damage, 
though that fa£l cannot always be afcertained. Therefore here 
all the damage done to the cargo thrown overboard may be af- 
cribed to the (landing ; but the objedlion is, that the declaration 
imputes the lofs to another caufe.’* 

Mr. Juftice ” With rcfpe£i to the objeftion, that 

this does not fall within the reafon of the memorandum, there 
arc only two inftanccs, in which the owner may recover an 
average lofs on the articles there enumerated i either where the 
average is general, or where the lofs arifes from the ftranding 
of the veiTel. Now this cannot be faid to be a general average, 
for the reafons already given. And as to the other indance of 
dranding, the plaintiffs are entitled to recover for any lofs occa« 
fioned to the carg o in confequence of the dranding, provided it 
be a d!re(fl and immediate confequence of dranding : but they 
cannot recover for that which was taken by the mob; for that 
was not the confequence of the dranding, but on the contrary, 
the dranding was . occafioned by the mob coming on board for 
the corn. The rioters took pofleflion of the fhip in order to 
get at the cargo : but this lofs cannot be aferibed to the drand- 
ing. Suppofe the mob had taken out loo quarters of corn be« 
fore the' (hip had been dranded, and had ufed no threat to de- 
ftroy the whole, if it were not delivered to them, it is clear that 
the underwriters would not be liable. Then the fafl: of their 
taking the corn after (he was dranded is as much unconne£led 
with that circumdauce as if it had been before. But the lofs 
which happened to that part of the cargo which was thrown 
overboard, being afcribable to the dranding, and being a d\xc& 
and immediate confequence of the peril infured againd, might 

have 
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CHAP. J^avc been recovered, had there been any count in the declara^ 
L ^ applicable to a loL by (tranding.** 

Still it remained a qiiedlon, which has been much agitated in 
Wcjlml/ijler Hdll, whether the word3 ufth/s Jlranded were to 
operate as a condition, fo as to allow the alFured to recover for 
a partial lofs of tlie commodity, if that event happened, though 
it could be fhewn demondrably.that no part of the lofs had arifen 
immediately from the a£l of llranding. Lord Kenyon^ in a cafe 
Site, artcf before him at Nift Priusy upon this fubjeft, had been of opinion, 
Tnn. 1730 . general mode of conftruing deeds, to which there are 

exceptions, was to let the exception controul the inftrument, 
as far as the words of it extend, and no further ; and then upon 
the cafe being taken out of the letter of the exception, the deed 
operates in its full force ; fo the llranding of the (hip put fifli in 
the fame condition as any other commodity not mentioned in 
the memorandum : for otherwife there would be very confi- 
derable difficulty in afeertaining how much of the lofs arofe by 
the perils infured agalnil, and how much by the perifliable na- 
ture of the commodity, which was the very thing the memoran-» 
dum intended to prevent. 

This point, however, (llll remained in doubt, till the famous 
caufc of Burnett v. KenfmgUny which was as much difeu fled as 
any cafe that ever arofe at GuUdhally and which, after three 
trials by jury, and two fpecial arguments upon the cafe referved 
at the lall of tliofe trials, was at laft unanimoufly decided by the 
Bnrnrit 'wlioie Court, in favour of the aflured. It was an infurance on 
the policy contaiiiing the ufual memorandum, and the de- 
deration dated the lo£s to be that the ycflel by perils of the fca 
was Jlramkdy bulged, and dellroyed, whereby the goods were 
loft. The cafe dated that the vclTel in the courfe of her voyage 
druck upon a funken rock, on which (lie did not remain, but 
in confequeiicc of it, fcvcral of her planks were darted, and 
the water immediately flowed into the Bold and over the cargo : 
that on the fame day (he was Jlrandcd at SciUj^ by dire£lion of 
ilie pilot for the prefervation of fhip and cargo. While die con- 
tinued on the beach the water again flowed in over the cargo, 
which was very much damaged, and a fmall part was left at 
Sdliy as wholly unfit for life. Th Jhip received m damage in 
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ion/equenee of the franding. The damage (he received was cn* C H a P, 
tirely from the rock, on which (lie ftruck : part of' the damage i 
the cargo received was dccafioned by the water flowing ii^to the 
fliip, previous to her being laid on the beach, and part was 
caGoned by the water that flowed in afterwards ; but the caufe 
of the water flowing in arofe entirely from the (hip (Iriking on 
the rock, and not from any mifehief . done to the (liip by the 
(Iranding. After full argument, and coiiGderation of all the 
cafes, 

Lord Kenyon faid The words of this policy arc in general 
terms, including all cafes ; then comes this memorandum, 

corn, fruit, Wt. unlefs general, or the (hip be branded.’* This 
therefore lets in a general average ; and I do not know how to 
conftrue the words grammatically, but by faying that if the lliip 
be (Iraiided, then it deftroys the exception, and lets in the ge- 
neral words of the policy. If a generarprovifion be made in 
any deed or inftrument, and it is there faid that certain things 
(hall be excepted, unlefs another thing happen which gives eiTecl 
to the general operation of the deed, if that other thing do hap- 
pen, it dedroys the exception altogether. My two opinions tint 
have been referred to, the one in the Nlji Prius cafe, and tlie Rownnp r. 
other in Uejbxii v. LuphigUn^ have no weight witli me as jndi. 
cial authorities ; biK I confefs 1 have not been, able to extricate 
my mind from the reafoning that led' me to the conclufion in 
thofe cafes. Without inquirin t into the reafons for introducing 
this exception, on the grammatical confttuftlon of the'wholel 
have no doubt.” His lordthip then w^ent into a coiifideration of 
the cafes of Cantillon v. The London /IJJurance Company ^ Wii/on v. 

Smithy and Cocking v. Frafer ; and proceeded — If it bad been 
intended that the underwriters (hould only be anfwerable for the 
damage that arifes in confequcnce of the Jlrandingy a frtiall variation 
of expreflion would have removed all diiHculty ; they would 
have faid, «« unlefs for loflTcs arifing by (Iranding.” But in the 
body of the policy they have infured againft all loflTes from the 
caufes there enumerated, which include (Iranding ; and then 
% follows this memorandum, the evident meaning of which is, /r/e 
from average unlefs general, or tmlefs the JlAp be Jlranded ; fo that 
if the (Iiip be ilranded, the infurers fay they will be anfwerable 
for an average lofs. That.appears to me to be the true LmTc and 

<S lh9 
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CHAP, the grammatical conft,ru£lion of the policy ; sind therefore 1 am 
^ . bound to give the fame opinion I formerly gave, not becaufe I 

gave that opiuionj but becaufe I am convinced by the reafoning 
that led to it.” 

A/hhurJl^ Grofe^ and Laiurence\ JudiceSi alfo delivered their 
ppinionsi and judgment was given for the plaintiff*. 

;i)oyfieid ▼. There is indeed a cafe in Sir John Strangia ReportSi which 

irown, fecms to militate againft the above dccifions of Cocking v. Frafer 
frvSu*.io6s. V r 6 ^ 

and Andrews v. raughan* 

Upon the execution of a writ of inquiry before Lord HarJ^ 
wiche^ when Chief JudicCi it appeared^ that the defendant was 
an infurer to the amount of 200/. upon corn» the value of which 
Was 217/. : that the corn was fo datnagcditi the voyagC) that it 
fold for 67/. only and the freight came to 80/. 'Ihe queftioa 
upon this cafe was, Whether, as the freight exceeded the fal- 
vage, this was not to be confidered a total lofs ? The Chief 
Juftice was of opinion, that within the reafon of deducing the 
freight, when the falvage exceeds it ; the plaintiff in this cafe, 
wherein it fell (hort, was entitled to have it confidered as a total 
lofs. The jury accordingly found for the plaintiff. 

Upon this cafe, it may be obferved, that jt was decided prior 
to the introduflloA of the chufe, upon which fo much has lately 
been faid j and confequently, fuch a decifion can have no weight 
now, becaufe the law is altered on account of the agreement of 
the parties. Indeed the cafe I am about to cite was exaflly 
fimilar in circumftances to Beheld v. Brown : but Lord Man/- 
field m his charge to the jury gave a very different dircdlion, and 
the jury found accordingly. 

Mafon V. aftlon brought on a policy of infurance on goods, 

ter Happy Recovery^ at and from Loudon to Sr. Augujline^ 

Hit Term, to rccovcr foT a total lofs. The cargo was peas^ which, in a 
Whall. former cafe on the fame policy, were held to fall within the 
Vide ante, general denomination of corn^ in the memorandum at the foot of 
the policy *. The peas arrived at the place of deflination j but 

(e) But the court of Coinm'>n Pleai hcH that Rkt !s not C9fn uithiji the meaning 
' of this ooeniorantf um. Seott y SgurJillm. a New Rep. a 13. 

4 . . being 
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being much damagedi the produce of them was lefs by about 
three fourths than the freigl/t, which on account of the (hip’s, 
arrival at the port of difcharge» became due. The defence fet 
up by the underwriter waS| that if the goods mentioned in thc^- 
memorandum arrive at the market^ though a iofs amounting to 
a total one has happened, the underwriters are not liable. Four 
or five witnefTes converfant in feitling lofTes upon policies being 
called, proved, th^t the ufage was, in fuch cafes, to hold the 
underwriters difchargcd. 



Lord Mansfield told the jury — This wasaqueftion of confer 
quence, and it turned upon the general import of the exception : 
riie witneflfes examined have put it on that point ; and they holdj 
that if the fpecific thing come to the port of delivery, the under- 
writer cannot be called on. How did this matter (land before 
the year 1749? When the policy was general, and operated 
as an indemnity, there was little difference between a total and a 
partial lofs. His Lordfhip here dated the determination of 
Bayfield v. B own^ which, he obferved, was prior to the claufe in 
quedion. But the cafes now dand upon the memorandupi, 
which IS in very general words. The quedion is, whether the 
ufage has not explained the generality of the words ? If it has, 
every man, who contrafls for a policy under ufage, does it, as if 
the point of ufage were inferted in his contraft in terms. The 
witnefTes examined ill fwear it to be underjiood^ that if the fpeci* 
dc thing conics to market, the memorandum warrants the 
infurer to be free from any demands for an average, or partial 
lofs.” The jury found for the defendant. 

The cafe of Boyfield v. Brown has certainly been overturned 
by this decifion, which was recognized as a proper determination 
in the cafe of Baillie v. Modigliani^ before clted^ where Mr. 

Judice Buller faid, that the cafe in Strange" % Reports had been vide ante, 
cxprefsly over-ruled ’by the Court in the cafe of Mafon v. P* 7 ^* 
Skurray. 


When the quantity of damage fudained in the courfe of the 
voyage is known, and the amount, which each underwriter upon 
the policy is liable to pay, is fettled, it is ufual for the under- 
writer to endorfe on the policy^ ** adjufied this lofs^ at fo much 
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per cent.” or fomc vords to the fame cffcd. 
an adjuilment. 


lliis is called 


Kichardfon It has been held by Lord Ellenhorough, that if an agent had 
fubfcribcd the policy, and had authority fo to do, he has alfo 
Mich. 1805. authority to lign the adjuftment. 

.iCa'Tipbeli 
4* note. 

It has been determined, that after an adjuftment has been 
figned by the underwriter, ifhcrefufe to pay, the owner has 
no occafion to go into the proof of his lofs, or any of the circum- 
ftances refpefting it. . This, it is faid, has been the invariable 
cuftom upon this fubjeft ; which feems perfeflly juft, as th% 
underwriter has under his hand exprefsiy admitted, that the 
plaintiff has fuflained damage to a certain amount. To be fure, 
if any fraud were difeovered in obtaining the adjuftment, that 
might be a ground for fetiing it afide : but fiippoftng the truiif- 
action fair, as we muft alway.s do till proof is given to the con- 
trary, the rule of not fuffering the adjuftment to be contradifted, 
is fair and equitible. 


Hog ▼. An afiion was brought by the plainliff againft the defendant, 

Sitirgr/f*ef ^ policy of infurance, which the latter underwrote in Novem-^ 
Trin- 174^, 1 743, on the fliip George and Henryp captain Bou'er^ at and 

iic?wM Lei’ ^*’®**^ Jamaica to ipwrfcf/, with a warranty annexed to the policy, 
that the ftiip (hould fail from Jamaica wilhThe fleet that came 
out under convoy of the Ludlow Ca/llc man of war. The fl;ip 
failed with the fleet under that convoy, but was damaged fo 
much, as to oblige her to bear away for Charlejlowtiy where fhc 
was condemned and broken up. The plainliff demanded his in- 
furance \ and alt the underwriters, being fatisfied of the truth 
' of the cafe, paid their lofs, except the defendant, who went fa 
far as to fettle it, and according to the cuftom upon thefe occa- 
£ons, underwrote the policy in thefe w'ords, “ adjufted the lofs 
on this policy, at nintty-cight pounds ^er cenU which I do 
agree to pay one month after date, London^ 5th July^ I745i 
Henry Gouldney,*^ 

■When the note bccaiipc due, be infiftcd on fuller proof, par- 
ticularly of the (hip’s failing >{^itb convoy, and her condemnation ; 
hut us it always Uras the cuftom, after adjuftment and a promife 
to pay, never to require any further proof, but to pay the lofs ; 

and 
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and Lord Chief Jufllce Lee being of opinion^ that this was to be 
confidered as a note of hand, and that the plaintiff had no occa- 
fion to enter into the proof of the lofi:, the jury found a verdift 
for the plaintiff. The fame rule was purfued in the following 
year in another cafe, before Lord Chief Juftic Lee^ between 
Hewitt and FleMiey, 

The words ufed by Lord Chief Juftice Lee are extremely 
large, and perhaps the true rule upon the fubjeft may be better 
colledled from the two following more modern cafes : 

Cafe on a policy of infurance on fliip and goods from London 
to Shelborne^ in Nova Scotia. The policy had been adjufted by 
the defendant, at per cent, and it was contended, that he was 
now bound by that adjuftment. On the other hand, it was ar- 
gued that the adjudment was not binding ; and that if it were, it 
ought to have been declared upon fpecially. 

Lord Kenyon faid, that he did not think it neceflary to declare 
on the adjullment fpecially, that it was primd facie evidence 
againft the defendant ; but if there had been any mifconception 
of the law or faft, upon which it had been, made, the under- 
writer was not abfolutel^ concluded by it. This turned out to 
be the cafe 5 and there was a verdift for the defendant. 

So in a dill later cafe, the plaintiff went to trial, having no 
other evidence to produce but the adjudment ; and the witnefs, 
who proved it, fwore, that doubts, fooA after they had figned 
it, arofe in the minds of the underwriters, and they refufed to 
pay 5 upon which Lord Kenyon faid, that under thefe circum- 
dances, the plaintiff mud go into other evidence, which not 
being prepared to do, he was nonfuited. In the following term 
a motion was made to fet afide the iionfuit, upon the ground that 
an adjudment was primd facie evidence of the whole cafe, and 
threw the onus prgbandi upon the underwriter, and that it 
amounted to no more than proof cf the defendant's fubfcripiion 
to the policy. 

Lord Kenyon. — « I admit the adjudtnent to be evidence in the 
caufe to a certain extent ; but I thought at the trial, and dill 
think, that when theTamc witnefs, who proved the lignature of 

P 2 ' the 


i 6 j 

CHAP. 

VI. 


Reawes Lex 
Mcfc. 308, 


Rogers 

tings ^fier 
Trin. 179c. 
Chrin-ian v. 
Combe. 

2 Efp. Rep. 
48^;. Acc. 


De Carr in 

v.GabiaiCt), 
af cr 
Tiin. 1795. 


Mic’iec’aiai 
Term, , 

36 Geo. 11X4 



1<?4 


OF PARTIAL LOSSES, 


CHAP. 

VI. 



the defendant to the adjuftment, faid that doubts, foon after thtf 
adjuftment took place, arofe in the minds of the undeiwriters^ 
as to the honefty of the trarifaftion, and they called for furthef 
proof, the plaintiiF (hould have produced other evidence : and 
that {hutting the door againft enquiry after an adjullmcnf, 
would Tje putting a flop to candour and fair dealing amongft the 
underwriters.” The rule was refufed. 


Marihall, 

2d edit. 635. 


It has been lameilted that this cafe has not been reported in 
the Term Reports, it being prefumed that an accurate ftatement 
of the evidence would have clearly (hewn that the decifioa of 
the learned Judge at Pr/f//, and afterwards of the Court of 
King’s Bench, was corre£^ly right ; that juftice was done \ and 
that under the particular circunritances of the cafe, it might have 
been a very proper exception to the rule as laid down by Lord 
Chief Jullice Lee. And then the learned author goes on to fhew 
that in his opinion the cafe of De Garron V. Galbraith is not recon- 
cllcable with Rogers v. Maylor ; nor with that candour and fair- 
nefs which ought to prehde in the litigation of all commercial 
quedions. 


For the omiffion in the Term Reports, I am not anfwerable 2 
but as I was counfcl in the caufe of De Garron v. Galbraith^ I 
can vouch for the accuracy of the Jlatement : and being a cafe de- 
cided by the Court on motion, I confefs it fejtms to me entitled 
to as much confi.ieration as a cafe decided by a fingle judges 
however eminent that judge may have been. Indeed, I do not 
fee Jiny great dilEculty in reconciling die doflrine contained in 
the latter witli that of Rogers v. Maylor^ and Chriftlan v. Combe* 
They all agree, that the cfFed of the adjuftment is to throw the 
onus probandi upon the underwriter ; and if, immediately after 
(igning, doubts arife about the honefty of the tranfa£lion, and 
thofe doubts are inftaatly communicated, the affured ought not, 
with a knowledge of this, and that the fame witnefs* who 
proves the adjuftment, can alfo prove the communication of the 
doubts, proceed to trial upon the adjuftment only, as he did in 
De Garron v. Galbraith^ for then he has had the notice, which 
the learned author alluded to, thinks ought to be given, that the 
fairnefs of the traiifa^ion would be difputed. The only objec- 
tion I ever made to the cafe of Hog v. Gouldney is, that Lord 
Cliief Juftice Lee lays down the rule too generally, being dated 

without 
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without any exception, whereas the rule docs admit of excep- 
tions. But nobody ever prefumed to find f.iuit with that deci- 
Con, where it probably was not neccflary to ftate the exceptions. 
But ftiil the comparifon without an exception might miflead^ 
for apromillbry note, the fignature being proved, only fliifcsthe 
burden of proof of fraud pn the defendant. I, therefore, ftill 
think the rule refpecling adjuftments is to be better collefted 
from the modern cafes. And in addition to the cafes heretofore 
decided upon the fubjeft, I have now to bring forward the opU 
niotrof Lord Ellenhorough^ who has, as I conceive, in two very 
modern cafes, confirmed the notion entertained by Lord Kenyon 
and the Crourt of King’s Bench, in his time. In Hibbert v. 
Champion^ the fhip Ganges had failed from the Doxvns^ under 
convoy of the Fury floop of war, on the 12th December 180J, 
for Portfmouth^ and before her arrival there, was captured by a 
French privateer. The defence was, that a letter from the cap, 
taifi, dated 5th December^ ftating that he was to fail with the 
Fury^ though received on the 6th December had not been com- 
municated to the underwriter before efFccting the policy, which 
was not done till the 12th, the broker having faid* only that the 
{hip had failed about three weeks. To this it was faid, that the 
defendant, after reading the letter in queftion, with feveral 
others written fubfequently, had on the i2th March r8o6, ad- 
jufted the policy, oa which adjuftment the plaintiff relied, and* 
compared it to the cafe of an actual payment. But^ 



Hibbert ▼. 
Champion, 
rpporred un- 
der the name 
of Herbert v. 
Champion, 

I Casnpbelf, 
N. F. Cafck, 
p. r34‘ 


ElUnhorough {Tciii. — If 'the money has been aftually seeBiibyr. 
paid, it cannot be recovered back, without proo^ of fraud : 
but a promife to pay will not, in general, be binding, unlefs 
founded on a previous liability. What is an adjuftment ? It is 
an admiflion, on the fuppofition of the truth of certain fadls 
ilatcd, that thp afiured are entitled to recover oa the policy. 

Perhaps, if properly ftamped, it might be declared on as a pro- 
miffory inftrument. Here it is a mere admiflion, and there was 
no confideration for the promife it is fuppofed to- prove. An 
underwriter muft make a ftrong cafe, after admitting his liabi- 
lity : but until be has paid the money, he is at liberty to avail 
himfclf of any defence, which the fa£ls or the law of the cafe 
will furnifli'” It is quite evident, that his Lordfliip here confi- 
dered ao adjuftment as Ihifting the burden of proof from the 

^ 3 affured 
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^ underwriter ; but by np means fliutting out the 

^ latter from any ground of defence, which either the law or the 

fafts would fupply. In the particular cafe the jury thought the 
letter relied upon, would have made no difference ; but it was 
fubmitted to their conff deration by Lord Ellenborough : and the 
plaintiff' had a verdift. 

where the plaintilF in an aftion on a po- 
jCampbHi, licy, from Liverpool to Province^ with or without letters of 
N* P. 274 - marque, had given in evidence an adjuftment on the policy 
figned by the defendant, and proved that, previoufly to its being 
figned, an account had been potted up at Lloyd^s^ which the 
defendant mutt have feen, ftating, that the Jhip on her way out 
had chaced every thing that Jlje faw^ and had at laft been captured 
in the Gut of Gibraltar^ through the cowardice and mifmanagc- 
ment of the matter. The defendant, when he figned the ad- 
juttment, faid, it was not likely the (hip fliould have been loft 
. by cowardice, when the captain was killed in the engagement* 
On the part of the defendant it was proved, that the (hip from 
the time of her failing from Liverpool had been in the conftant 
habit of cruizing for prizes;'’ and, therefore, it was faid to be a 
deviation. On the other fide it was contended, that as no fraud 
was pradifed upon the defendant, when he figned the adjuft- 
ment, and as the notice had informed him of the fuppofed 
deviation, it was to be confidered as conciulive againtt him. 
But 

Lord EHenborough faid, the adjuftment was primd facie evidence 
againtt; the defendant : but it certainly did not bind him, unlefs 
there was a full difclofure of the circumllanccs of tiie cafe ; un- 
Icfs they were all blazoned to him as they really cxifted. 'Fhere- 
fore if the jury fiiould think that the defendant, by reading the 
notice ftuck up at Lloyd^s^ hud his attention drawn only to the 
manner in w’hich the ftiip was captured, and was not rottfed to 
the previous dtviatisn with which he afterwards became acquainted^ 
his liability to the ajfured would be difcharged% notwithfanding the 
odjufment. His remark, when he figned the adjuftment, feems 
to Ihew, that he had then only confidered the condu£); of the 
mafter at the moment of the captur^ and the expreffion of the 
fhip having chafed every thing did not of neceflity imply a de- 
viation, lince from carrying a letter of marque Qie'might be con- 

Cdered 
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fiddred as at liberty to chafe, fo that (he continued in the line of C H a p. 
the voyage {a), , ^ 

The fpirit of this rule was adopted in an infurance upon goods Theiiufcn 
on board a foreign the policy to be deemed fufficient 

‘‘ proof of intereft in cafe of lofs.** The defendant fufFered judg- ® ^ 

ment to go againd him by default ; and on a motion to fet aGde 
the writ of enquiry, the Court of King’s Bench faid, that al-i 
though fuch a policy would be void, if made upon a (hip of Videp^ft. 
this country, by virtue of the ftatUte of the 19th Geo, 2. c, 37. yet * 4 * 
the ftatute did not extend to policies on foreign (hips : and in this 
cafe, the underwriter, having fufFered judgment to go by default^ 
has confeffed the plaintifF’s tltle.to recover; and the amount of 
that lofs was fixed, by his own 'ftipulation in the policy, and 
vvhich he cannot now controvert. 


One rule relative to adjudments remains dill to be mentioned, 
which is, that if an infuiier pay money for a total lofs, and in fa£l 
it be fo at the time of adjudment : if it afterwards turn out to be 
only a partial lofs, he flull not recover back the money fo paid 
to the infured. But fubdantial judice is done by putting him 
in the place of the infured, and giving him all the advantages 
that may arife from the falvage. 


This rule was feitled by the King’s Bench in the year 1766. 
It was an aflion on the cafe for 200/. upon indebitatus (ijfumpft^ 
for fo much money had and received to the ufe of the plaintiff. 
Hon ajfumpfit was pleaded, and iffue joined. It was brought by 
the infurer againd the infured, to recover back what he had paid 
him. At the trial a cafe was referved for the opinion of the 
Court. The fafts were ; that a policy had been underwritten 
by the plaintiff, for the infurance of any of the packet boats that 
Ihould fail from Lijhon to Falmouth^ or fuch other port in 
land, as his Majefty fhould dired, for one whole year, com- 
mencing the id of Oiiober and to continue to the ift of 

OBober 1764, inclufive, upon any kinds of goods and merchan- 
dizes whatfoever : and it was agreed, that goods and mer- 
chandizes Ihould be valued at the fum infured on fuch packet 


Da Cofta r. 
Firrh, 

4B urr.ig^^ 

poft. p. %ll\ 


(d) I cannot clofethis fubjeAviithout faying,, that the Repo ter, ^Tr. Campbell) has^ 
Qt the clofe of (he Ull cafe, inferted a very feoTible and learQcJ note upon (he effe^ o( 
90 adjulbncnCf 

v 4 boskt 
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CHAP, boat, without farther proof of intcreft than the policy, and to 
^ , make no return of premium for want of intcreft, being on bullion 

or goods. 

The cafe then dates, that the defendant had an i/itereft in 
bullion, on board the Hanover packet, being one of the king’s 
packets between L^bon and Falmouth ; that on the ad of Decern^ 
ber 1763, it was totally loft off Fdmouih^ in a voyage between 
Lt/bon and Falmouth: and the lofs was adjufted in writing 
und^ the policy, in the words following : — Adjufted a lofs 
on this policy at 100/. per cent, the Hanover packet, Captain 
Sherborn^ being totally loft at Falmouth. Should any falvage 
hereafter be recovered, the infured promifes to refund to the 
** insurer whatever he may fo recover, in fuch proportion as the 
fum infured bears to the whole intereft. London^ 23 OSlober 
i7 ^4 j iox Richard Seward^ Michael Firth. 

The infurer paid the whole money infured, which was 2Co/. 
In April 1765, the iron trunk which contained all the bullion, 
was fiflied up ; and thereby all the bullion was recovered without 
prejudice, and delivered to the defendant. The defendant’s ex- 
pence of falvage amounted to 63/. Sj. id. and deducing that 
fum for falvage, the nett proportion of his fliare came to 
2o6/. iij. pJ. The plaintiffs proportion thereof, in refpeft 
of his fubfcription, amounted to 48/. 4/. which was paid into 
court. 

Videpoft. The queftion was, Whether the plaintiff .was entitled to re- 
5 ' H- cover ? 

The Court held, that this was a policy of a peculiar fort ; and 
that it was good within the exception of the 19th George 2. c. 37. 
which fays, that certain policies of a particular form (ball be 
void, except on efiefls from any port in EuropCi or America^ in 
the poffelEon of the crowns of Spain or Portugal. This is a 
mixed policy ; partly a hvager {a) policy, partly an open one : it is 
a valued policy, and fairly fo, without fraud or mifreprefenta- 
tion. Therefore the l6fs having happened, the infured is en- 
titled to recover as for a total lofs^ The infurer agreed to tho 
value i and cannot be allowed to difpute it. The infured has 

{s) Ii oot this a' niftake of the reporter 3 Should not the wor^be valued and not wuier T 

received 
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received the money for 'a total lofs ; and there is no want of con* 
fcience in retaining it. The dafes^ cited at the bar, only tend to 
(hew, that where it appears, before adjuftment, to be but a par-- 
tial Ifs, the underwriter (hall pay no more than the real damage } 
the reafon of which decifion is, that the infured Biufl:*(hew the 
whole cafe as it then (lood. But in the prefent cafe, there was 
a total lofs at the time of the adjuftment. The adjuftment in 
this cafe makes an end of the queftion. Here is a folemn aban* 
donment, and a folemn agreement, that the infurers (hall be 
** content with falvage in fu^h proportion as the fum infured 
** bears to the whole intereft.” There was a total lofs at the 
time of the adjuftment (which is the fame as if the damages had 
then been recovered in an a^ion). Here is no fort of fraud, 
nor any thing that is againft any law : and to refund more than 
in that proportion would be contrary to the underwriter’s own 
agreement. Therefore the nett proportion only, in refpedl to 
the plaintiff’s fubfcriptioii after dedudion of falvage, ought to 
be returned, and that is paid into court. The pfiea was ordered 
to be delivered to the defendant. 



( ir® ) 


CHAPTER THE SEVENTH, 

Of General, or Grofs Average, 



3l3urr.i555. 


A verage, in that fcnfc in which wc are now to confidcf 
it, fignifies a contribution to a general lofs ; but in order 
to fatisfy the reader, it will be iiecefTary to give a more particular 
defcription of it. 


5S* Whatever the mafter of the ftiip In dlftrefs, with the advice of 
his officers and failors, deliberately refolves to do, for the pre- 
fervation of the whole, in cutting away mails or cables, or in 
throwing good ? ovejrboard to lighten his veffel, which is what is 
meant by jettifon or jetfoo, is in all places permitted to be 
brought into a general or grofs average $ in which all who are 
concerned in (liip, freight, and cargo, are to bear an equal, or 
proportional part, of the lofs of what was fo facrificed for the 
common welfare : and it muft be made good by the infurers in 
Beawes, fuch proportions as they have underwritten. In the works of 
*47- writers upon commercial affairs, we very often meet with the 
word contribution, alfo fignifying the thing juft deferibed : and 
in a marine fenfe, average and contribution arc fynonimous 
terms. 


BirUiey?. ’ Mr. Jufticc Lawretice fays, all lofs which arlfes in confe- 
a extraordinary facrifices or expences incurred for the 

Covington ▼. prefervation of the fhip and cargo, come within the defcription 
.•N.R. 378. general average. A defcription which Lord Chief Juftico 
Mansfield adopts. 


This obligation, which, by the laws of all the maritime coun« 
tries in Europe^ binds the proprietor of the goods or (hip faved 
to contribute to the relief of thofe whofe goods are thrown over- 
board, is founded on the great principle of diftributive juftice : 
for it would be hard that one man Ihould fuffer by an aft, whic^ 
the common fafety reiilcrcd nccefl'ary ; and that thofe who re- 
ceived a benefit from that aft Ihould n;iakc no fatisfaftion to him 
who had fuftained the lofs. 

This. 
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This obligation, which is tacitlj entered into by all who have chap. 
property at fea, Mras iottoduced by the iSWianr. Their laws , . 

moft equitably enaded, that all the property on board Ihould Log. Rhod. 
contribute to this neceflary and general lofs ; and in modern ** 
ponftitutions we find very little alteration in the do£trine of 
averages, from that eftablilhed at Rhodes. Similar regulations 
^ere made by the laws of Wijbuy,md as I have already faid, they 
are now become general. From Molloy we learn, that the art.2oJ.a. 
Rhodian laws upon this fubje£l were introduced into Englandhj 
William the Conqueror. 

.Beatves is of opinion, that in order to ihake the aft of throw- ^ 
ing the goods overboard legal, three things mult concur. ' * 

I ft. That what is fo condemned to deftruftion, be in confe- 
quence of a deliberate and voluntary confultation held between 
the mafter and men. 

adly, That the Ihip be in diftrefs, and that facrificing a part 
be neceflary in order to preferve the reft. 

3dly, That the faving of the (hip and cargo be aftually owing 
to the means nfed with that foie view.^ 

13 ut of thefe the iirft and third propofitions may be doubted, 
as the fecond point alone feems to be all that is neccflary. 

. It appears alfo, by the laws of Wi/buy, that in an emergency Law. of 
of fuch a nature as to juftify lightening the (hip, it was necef- 
fary firft to confult the owner of the goods or the fupercargo : 
but if they would not confent, the merchandize might, notwith- Lras of 
(landing their refufal, be cjefted, if it appeared neceftary to the 
reft of the people on board j a regulation evidently founded in 
neeeffity, to prevent | fordid individual from obftrufting a mea- 
fure fo eflential to the general fafety. 

If the (hip ride out the ftorm, and arrive in fafety at the port BeawM,i48. 
of deftination, the captain muft make regular p'rotefts, and muft 
.fwear, in which oath fome of the crew muft join, that the goods 
were call overboard for no other caufe, but for the fafety of the 
(hip and the reft of the cargo. And as the law has authorized 

fuch 
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fuch proceedings in .cafe of imminent necefllty, it will pro* 
tcA thofe who a£l bond fide,znA will* indemnify them againft all 
eonfequences. Thus in an a^ion of trefpafs againlf a man for 
throwing goods overboard, he pleaded fpecially, that- it was done 
in a ftorm, in a cafe of necefiity, navis levan^ caufd ; and if that 
ad had not been done, tliat the paiTengers muff all have perifhed. 
The Court held, that the plea was good, and the defendant had 
judgment. 


It is evident, from one of the rules above Rated, that there can 
be no contribution, without the ejedion of feme goods, and the 
favingof others: but it is not always neceflary for the purpofe 
of contribution, that the fhip fhould arrive at the port of defli- 
nation. 

Oti. Lew. If the jettifon does not fave the (hip, but fhc periih in the dorm, 

14. tit. Coif 0,211 oe 1,0 contribution of fuch (roods as may happen to be 

ait. 15.x 6. faved; becaufe the obje£ii for which the goods were thrown 

Hamburgh, overboatd, was not attained. But if the fhip, being once pre« 

3 Mag. X40. ferved by fuch means, and continuing her courfe, fliould after- 

UdtieHani, Wards be loft, the property faved from the fecond accident, fhall 

3 M,g. 98. contribute to the lofs fuftained by thofe whofe goods were caft 
Buifeepagf , , - ' ° 

jji. out upon the former occauon. 

1 Mag*. 56. Magetts, in his preliminary Eflay on Infurances, advances a 
different dodrine, and contends, that if a fhip be faved by 
throwing goods overboard, and afterwards perifh by another cap 
lamity, the goods faved fhall not contribute to the former lofs. 
He puts a cafe to illuRrate his meaning ; but the ordinances 
above referred to, as will appear from the abflrad of them in 
the preceding paragraph, diredly contradid his pofitions, al* 
though he feems to have had thofe ordinances in view when he 
advanced them. It was neceffary to fay thus much, becaufe the 
dodrines of fuch an ufeful writer are often received implicitly; 
erroneous opinions are adopted and confirmed, becaufe they are 
< Mag. 57. not accurately examined ; and the more refpedable the writer 
is, the greater is the danger which is to be apprehended. But 
what is ftill more remarkable, in the yery next paragraph to 
that I laft mentioned, he puts a fimilar cafe, in which he admits 
that the goods faved ought to contribute, 


The 
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The writers upon this fubje^l have Rated with much minute, chap. 
nefs and accuracy, the various accidents, and charges, that will , 
entitle the party fufFcring to call upon the reft for a contribution. 

I doubt whether it be neceflary to be fo particular in this pl^ce ; 
becaufe, we may gather in general from the defeription given of 
average at the beginning of this chapter, that all lolTes fviftained, 
and expences incurred voluntarily and deliberately, with a view BeawfaLe*’ 
to prevent a total lofs of the fliip and cargo, ought to be equally * 4 *- 
borne by the fiiip and her remaining lading. Such, for inftance, 
is the damage fuftained, in defending a Blip agaiiift an enemy or , 
pirate : fuch is the cxpence of curing, and attendance upon the 
officers or mariners wounded in fuch defence : and fuch alfo is 
the fum which the mafter may have promifed to pay for the ran- 
fom of his Blip to any privateer or pirate when taken (<2). A Beawe9,i4S. 
mafter who has cut his maft, parted with his cable, or abandoned 
any other part of the Blip and cargo, in a ftorm, in order to fave 
the Blip, is well entitled to this compenfation 5 but if he (hou)d 
hfe them by the ftorm, the lofs falls only upon the Blip and 
freight ; becaufe the tempeft only was the occafion of this lofs» 
without the deliberation of the mafter and crew, and was not 
done with a view to fave the Blip and lading. Upon the fame 
principle it is, that by the naval laws of Wijhuy^ which in this re- Art. 56. 
fpeft, as well as in many others, have been adopted by modern 
ftate?, it was declared, that when a Blip arrived at the mouth of ordia. 
a harbour, and the mafter, finding that his Blip was too heavy 
laden to fail up, was obliged to put part of the cargo into hoys 1 Wagens/ 
and barges; the owners of the Blip and of the goods 
mained, were obliged to contribute, -if ^he lighters periBied. Average, 
But if the Blip Biould be loft, and the lighters faved, the owners 
of the goods fo preferved were not to contribute to the proprie- 
tors of the Blip and cargo loft. The difference is this, the lighten- ^ 
ing of the Blip was an ail of deliberation for the generfl benefit : 
whereas the circumftancc of the lighters being faved, and the ' 

Blip loft, was accidcntali no way proceeding from a regard for 
the whole. 

It is not only the value of the goods thrown overboard that Bcawcj, 
muft be confidcred in a general average ; but alfo the value of , 

fuch as receive any damage by wet, i^c. from the jettifon of the c. 6. f. S. 

reft. 


(.} Ranfoms are new ptohibitel by the law of England. 


It 
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CHAP. It It faid) that if a (hip be taken by force, carried into Ihme 
. , port, and the crew remain on board to take care of and reclaim 

Beawes, her, not only the charges of reclaiming fiiall be brought into a 
>50* general average, but the wages and expcnces of the ftiip’s com- 
pany during her arreft, from the time of her capture, and being 
difturbed in hcr voyage. In this idea Magens concurs, and af- 
ferts, that fuch expences are allowed as average in Loftdon as 
1 Mag 6 elfewhere. He denies, however, and, as it feems, juftly 

denies, that an allowance would be made under general average, 
for failors’ wages and vi£luals, when they arc under a necelHty 
of performing a quarantine, in which cafe the mailer would have 
been obliged to maintain and pay them, though his veflel had 
arrived only in ballaft. But at the fame time he admits, that 
charges occurring by an extraordinary quarantine lhall be 
brought into a general average. 


It has however been a confiderable quellion, Whether the ex- 
traordinary wages and viduals expended during the detention 
by a foreign prince not at war, ought to be brought into a ge- 
neral average, fo as to charge the underwriter? Magens and 
Beawes dilFer upon the point ; the latter being of opinion that it 
Ihould, the former that it (hould not. In England there is no 
adjudged cafe, nor any regulation upon the fubjefl ; and there- 
fofc, the only mode by which this and fimilar queftions are to 
be decided, is to confider whether thefe expcnces were neceffa- 
rily and unavoidably incurred, for the general fafety of the fliip 
and cargo. 


Lateward v. 

Curling, 

G. H. Sit- 
tings after 
Trin. 1776, 
Vide -inie, 
70. 7a. 


Lord Mansfield feems to have been of that opinion in an a£lion 
upon a policy of infuranceon »Jhip, It was brought to recover 
the amount of wages and provifions expended during the time 
the fliip went from Bengal to Bombay to repair. His lordfliip, 
as he has frequently done fince upon flmilar occafions, decided 


againft the a£lion, being an infurance on the fliip only, and the 
item in quellion being fallors' wages. ' But bis lordfliip faid, 
there may be cafes, where exceptions to the general rule fliould 
be allowed j but in order to confider a cafe as excepted, it mull 
be an expence abfolutely neceflary, and fuch as could not be 


avoided, owing tofome of the perils ftated in the policy. 


His lordfliip here feems to allude to a general average ; but 
on a point, on which no authority can be adduced, I would not 

chufe 
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ihufc that Lord MansfielcPs words (hould be foppofcd to pOnvcy CHAP, 
an idea, which perhaps the fpeakcr never intended. It docs not ^ 

become me to hazard an opinion ; and therefore I (hall leave it 
as a matter undecided ; only obfetving, that by the ordinances of 
Lewis the Fourteenth, the charges in fuch a cafe (hall be reputed tw. Afer- 
general average, if the feamen be hired by the month ; other- 
wife if by the voyage. 

It may be proper before I clofe this branch of my fubjefl:, to 
ftate a paragraph, I have met with, which confirms the idea en- 
tertained by Lord Mansfeld. Though it muft be noted,*' /ays, Bcawe8,i5e^ 
this author, that the. charges of unloading a (liip, to get her 
** into a river or port, ought not to be brought into a general 
average ; but they may wlien occafioned by an indifpenfable 
necefliiy to prevent the lofs of (hip and cargo. As when a 
(hip is forced by a ftorm to enter a port to repair the damage 
•I (lie has fufFered, if (lie cannot continue her voyage without an 
** apparent rifle of being loft ; in which cafe the wages and vic- 
tuals o/ the crew are brought into an average from the day it 
** was refolved to feek a port to^refit the veflel, to the day of her* 

« departure from it, with all the charges of unloading, re-load- 
Ing, anchorage, pilotage, and every other expcnce incurred 
« by this neceffity," 

Since the firft edition of this work, a queftion nearly fimilar 
came before the Court of King’s Bench, in which Mr. Juftice DaCoftav^ 
Bitller quoted the above paflage from Beawes^ as alfo the cafe of 
Lateward Curling in the preceding page : and although the 407» 
learned judge thought it then unnecclTary to decide the point 
here agitated, yet the leaning of his mind feemed to be in favour 
of the affirmative. This, however, was held by the whole 
Court, that where a (hip is obliged to go into port for the benefit 
of the whole concern, the charges of loading and unloading the 
cargo, and taking care^of it, and the wages and provifions of 
the werkmeh hired forJhe repairs, become general average. 

By the antient laws of Rhodes^ Okron^ and Wifouy, the fliip, De 
and all the remaining goods, (hall contribute to the lofs fuftained. 

The mod valuable goods, though their weight (hould have been art.8. wiib. 
incapable of putting the (hip in the leaft hazard, as diamonds or Monoyli. 
precious (lones, muft be valued at their juft price in this contri- c. 6. j. 4. 
butiop, becaufe th^y could not have been faved to the owners 
7 but 
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CHAP, but by’ the ejeAlon of the other goods. Neither the peifoits of 
, thofe in the (hip, nor the fliip provifionsi nor refpondentia bondsy 
Vide poft. fuffer any eftimatton ; nor does wearing apparel in chefts and 

jewels as belong to the perfon merely 5 but 
fon. if the jewels are a part of the cargOj they muft contribute. 


1 Mag. 63. 


1 Mag. 71. 


X Mag. 69. 


Ord. of Ge- 
noa and 
France. 


2 Mag. 207. 
» 37 - 339 - 


Vide the 
laft chapter. 


.Thofe who carry jewels by fea ought to communicate that 
ciraumflance to the mafter; becaufe the care of them will be in. 
creafed in proportion to their worth, to prevent their being 
thrown overboard promifeuoufly with other things : and hence 
their prefervation will be a common benefit. 

Both by law and cuftom, the wages of fallors are not to con- 
tribute to the general lofs ; a provifion intended to make this de- 
feription of men more eafily confent to a jettifon, as they do not 
then rilk their all, being ftill alTured that their wages will be paid. 

The way of fixing a right fum, by which the average ought 
to be computed, can only be, bylexamining what the whole (hip, 
freight, and cargo, if no jettifon had been made, would have pro- 
duced neat, if they had all belonged to one perfon, and been fold 
for ready money. And this is the fum ^whereon the contribu- 
tion Ihould be made, all the particular goods bearing their nett 
proportion. 

In no refpeft whatever do the ordinances of foreign Rates dif- 
fer fo much, as in the manner of fettling the contribution of the 
(hip and freight. In feme places, the (hip contributes for the 
whole of her value and freight 5 in others, for the half of her 
. value, and one-third of her freight : and again, in others, both 
(hip and freight are to contribute for one-half. By the laws of 
Konin^Jbergi Hamburgh and Copenhagetty the (hip is to contri- 
bute for the whole of her value and freight. They alfo declare, 
that the value of the (hip (hall be that which (he was worth 
when (he arrived ; and that from the freight a deduflion (hall 
be made oi the men’s wages, pilotage, and fuch other charges, 
as come under the name of petty average, of which it is cuftom- 
ary every where, as we have before obferved, for the cargo to 
bear two-thirds, and the (liip one. 

The Etiglijh writers upon commerce are totally filent in this 
refpe^ i and therefore cuftojii mu(t be our guide : and I think 

3 from 
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from that we may collcft, that the (hip, freight (tf), and cargo,* C H A*P» 
are to bear an equal and proportional part of what was fo facri- 
Seed for the common good. 

The fea laws of different countries vary no lefs than upon the 
former queftion, in fixing at what prices goods thrown over* 
board (hall be eilimatedi and for what value thofe faved ar^to 
contribute. 

By the ordinances of Rotterdam^ Stockholm^ and Copenhagen^ if s M#f« loO. 
the accident^ which occafioned the general average, happened 
before half the voyage was performed, the jettifon was to be efti* 
mated at prime cod ; but if after that period, then at the price 
for which fuch goods would fell, at the place of dilcharge, 
freight, duties, and ordinary charges deducted. That didindion Moilny.tic. 
is now, however, exploded in England^ and the cuftom has be- 
come general of edimating the goods faved and lod, at the 
price for which the goods faved were fold ; freight and all other 
charges being fird dedufted. This rule is agreeable to .the ma« 
rine laws of Wijbuyf which declare, that the goods thrown over* 
board (hall be brought into a grofs average, and (hall be rated at 
the fame price for which other merchandize of the fame for^ 
preferved from the fea or enemy, was fold. This cudom men. 
tioned by Molloy was certainly new in England at the time he 
wrotes for ir appears by Malyne^ that in 1622, the didinfrion was Malyn^Lec 
obferved of ellimating the goods at prime cod, if the jettifon 
happened before half the vofage was performed ; and if after, at ^*''**’* ’ 
the price the red of the goods fold for, at the place of difeharge. 

However, Molloy Is a more modern authority ; and Magens fays, 
that the prevailing mode of fettling averages now adopted in" 

England is conformable to that rule, which has abolilhed 
the didinclion. 

Gold, filver, and jewch, at mod places, contribute to a ge- 
neral average, according to their full value, and in the fame 
nianner as any other fpecies of merchandize. It has been faicU s iu 
that an immemorial cudom has prevailed at Amflerdam^ that gold 
and filver (hall only contribute for half their value : the rcafon 
for fuch a cudom, one is at a lofs to conjedute. In Enghndno 
fuch Cj^fiom prevails j but money and jewels muft fall into the ^ 

' ■ 4* 

(a) It been held hy the wbo^ court of Beach, thit iMght muft epatri# 
hnte.to the eTCfa|e. X)a Cop* v. Ntwnbawi, % Ttrm Rep-usey. 

^ generd 
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O H A P. general riverngjc at their full price : and a modem writer affurefl 
us, that the practice was fuch in London when he wrote ; and 


I Mag, 6i, ludi 1 believe it to be at this day. 


Peters v. 
Milligao, 
Sittings at 
Guildhill 
after Mich. 


17S7. 


K' ecus de 
Navibiis, 


Not. 96. 
s Mrfg. cc. 


Ill a late cafe, the do£lrine here advanced was mentioned and 
confirmed by Mr. Juftice Bailer ^ as clear law. 

^rhe contiibution is in general not made till the flilp arrive at 
the place of delivery : but accidents may happen, which may 
caufea contribution before ilie teach her deilined port. Thus 
when a velTel has beta obliged to make a jettifon, or, by the da«- 
mages fufFered foon after failing, is obliged to return to her port 
of difeharge ; the necefl'ary charges of her repairs, and the re- 
placing the goods thrown overboard| may then be fettled by a 
general average. 


Thus I have endeavoured to lay before the reader an idea of' 
what is meant by average ; and, in order to do that mote dif- * 
tindlly, I have defined what average is; 1 have (hewn its origin ; 
and what the neceflary requifites are to render the aft, whence 
averages arife, legal. I then dated in general what accidents 
or expenccs would authorkethe fufferer to call for a contribu* 
tion 5 the different kinds of property that were fubjeft to fuch 
contribution ; and ladly, the mode by which the value of this 
property was to be afeertained. 

It only remains now to date, that the infurers arc liable to 
pay the infured for all expences arifing from general average, in 

Roccus dc proportion to the fums they have underwritten. Roccus fays. 

aHecuratio- , . Vr r n j • ^ 

nibLs, Not. •• Jafla fa 6 lo^ 00 mam Umpejtatem^ pro fable*oanda navt, an tenean^ 
tur ajfecuratores pd folvendum ejlimationem rerum jaBatum do-- 
rnmo ipfarutn ? Die eos nzn teneri^ quia pro rebus jaffis fit centric- 
butio, inter omnes merces hahentes in ilia navi pro Jolvendo pretio 
« domino ipfarum^ et ideo ft etJfecuraiUs reeysperat pretium rerum 
^^jaBarum^ non poteft agere contra ojfecuraitoree : tamen teneniur 
ajfeeuratores ad reficiendum Warn ratam et portionem^ quam folvU 
« ajfecuratus in illam contributionem faciendo inter omnes^ hahentes 
merces in ilia navi^ qua portio cum non recuperetur ah aliisj ha* 

« betuf pro deperdita^ et proinde ad illam portionem tenentur ajfe^> 

« curaUrcs'* 
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The opinion of this learned civilian is agreeable to the laws 
of all the trading powers on the continent of Europe^ as well as 
to thofe of Effgland^’^^hw the infurcr, by his contraft, engages 
to indemnify againit all lofies arifing from a general average. 


CHAP. 



In former editions of this worki I had contented myfelf with 
dating the nature of general average, and that the fums paid on 
this account might be recov*:!red againd the underwriters* IQ^ut 
I had omitted to dale what remedy the perfon, whofe goods 
were thrown overboard, or who had expended money for the 
general preferv<itioii of fliip and cargo, had againd thofe, whofe 
goods or fiiip were preferved by fuch meahs. In the cafe of an 
expenditure of money, probably an adion for money paid might be 
maintained againd each of thofe, who were benefited by fuch 
expenditure. But as this would lead to a multiplicity of adions ; 
and this fpecies.of adion is not applicable to the cafe of goods 
thrown overboard, the better mode in all cafes feems to be to 
apply fot contribution to a court of equity, where effedual re- tit. Chw- 
iicf may be obtained againft all the parties in one fuit(a). andshwel’. 

FaiiicaC- 


(tf) Since the r^rmer edlions this work were publiflied, this point has come un* 
#der folemn di.cufTion in the court of Kiog*« Bench $ and the learned Judges of that 
court were uoaniiiioufly of opinion, that a fpeciti adion of may be maintained 

by the owner of a fhip aga'nft the owner of part of Che cargo, to recover from him his 
proportion of a {'.e’cral average Infs, incurred by cu'iing the cable and part of the tacicle 


of the (hip, ani them to a ufe, for wiiich they were notoiiginally Intended, 

for the geneia! ['ie^erva^ion^f the wh.*le concern. BirHej v, Pfifgrave^ l 
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CHAPTER THE EIGHTH. 

Of Salvage. 


C H A r. 
VHI. 


Reaves Lcs 
Mere. 146* 


Kaimc't 
Prlac. of ' 
£q. lAcrod. 
1 ^6. ^ 


Lof. Rhod. 
f. 2* art. 45i 

4> 


Hertford v. 
Jjoner. 1 Ld. 
Ka>in. 393^ 

% ^54. 


S ALVAGE is fo necefiarily conneQed with the two former 
chapters, that it will be proper to take it into confideration 
here, before we proceed to the other parts of tius enquiry. 

Salvage is an allowance made for faring a fiiip or goods, or 
both, from the dangers of the Teas, fire, pirates, or enemies ; 
and it is aifo fotnctlmes ufed to (ignjfy the thing itfelf which is 
fared i but it is in the former fenfe only, in which we are at 
prefent to confider it. , 

The propriety and juilice of fuch an allowanee mud be erident 
to erery one ; for nothing can be more reafonable than that he, 
who has recovered the property of another from imminent dan- 
ger by great labour, or perhaps at the hazard of his life, Ihould 
be rewarded by him, who has been fo materially benefited b]P 
that labour. Accordingly, all maritime Hates, from the Rhodians 
down to the prefent time, have made certain regulations, fixing 
the rate of falrage in fome inftances, and leaving it, in others^ 
to depend upon particular ctrcumdances. ^ 

The law of England^ the decifions of which are not furpafied 
by thofe of any other nation in judice and humanity, was not 
backward in adopting a dodlrine fo equitable in its nature, and 
la beneficial to thofe whofe property was endangered. 

f 

Thas in an a£ii<m of trover, the defendants pleaded, that the 
goods, for whicluthe adion was brought, were in a ihip, which 
took fire, and that they haaatded their lives to fave them : but 
that they were ready to deliver the goods,' if the plaintiflF would 
pay 4/. .for falvage. The court, upon a general demurrer, to this 
plea, were obliged to give judgment for the plaintiff, becaufe the 
fecial plea did not confefs a converfion. But upon the general 
point, for which this cafe is cited, {jord Chief Juftice H«lt held 
that the defendants might retain the goods till payment of the 
falvage, as well ki a taylor, an oftler, or a common carrier: and 

fiUvagc 
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falrage is allowed by all nations it being reafonablfi that a man Chap. 
(hall be rewarded, who hazards* his life in the fervicc of another. ^ 

Therefore his lordfliip, in favour of fo juft a claim, allowed the 
defendant to waive his fpecial plea, and plead the general iflue. 

i 

As the proprietj of fuch nn allowance is admitted by all, the 
only difficulty that can arife upon the lubjedt is, to afeertain in 
what proportions thefe gratuities and rewards mud be allowed* 


The laws of BhodaitsxA the rate offalvage in feveral inftances, 
fomecimes giving for falvage one fifth of what was fared ; at p>flasc* iaft 
other times only a tenth ; and at others, one half. The regula* ug. oitr. 
tions of Oltrm left it more unfettled, and declared, that the *'** 
courts of judicature Ihould award to the falvers, fuch a propor* 
tion of the goods faved, as they Ihould think a fufficient recom* 
pence for the fervice performed, and the expence incurred. AU 
mod every date has regulations on this head peculiar to itfelf ; 
and the legiflature of this country has^ by various datutes expref* 
fed its ideas upon the fubjeft. I lhall fird confider what rule 
it has edablilhed in cafes of wreck, and then what the rate of 
falvage is in cafes of recapture. 

When a (hip has been wrecked, the law of England has foU 
lowed the laws of Oltroa in declaring, that reafonablt falvage 
only (hall be allowed.. But the datute will bed Oiew the idea 
of the legiflature. 


It appears from the preamble, that the infamous praQic^, 
which a former datute 27 Edward 3. e. 13. had endeavoured to c.tAt 
fupprefs, of plundering thofe (hips which were driven on fbore, 
and feizing whatever could be laid hold of as lawful prize, dill 
continued } or that if the property were redored to the owners* 
the demand for falvage was (b exorbitant, that the inevitable 
ruin of the trader was the immediate confequence. The datute* 
in order to prevent thofe mifehiefs in future* ena^ed, that if a 
Blip was in danger of being dranded or run alhore, the iheriffs* 
judices, mayors, condables, or officers of the cudoms, neared 
the place of danger, Ihould, upon application made to them* 
fummon and call together as many men as diould be thought 
neceflary to the affidance* and for the prefervation of fuch (hip 
in didrefs, and her cargo } and that if any diip, man of vrar* 
or meichautman, Ihould be ri'ding at anchor near the place of dan> 

0.3 
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*• gcr, the conflables and officera of the cuftoms might demand of 
the luperior officer of fuch fliip, affiftance by his boats and fuch 
hands as covild be fpared : and that if the fuperior officer (hould 
refufe to grant fuch affiftance, he (hould forfeit looA 

Then follows the feftion refpcaing falvage. And for the 
encouragement of fuch perfons as (hall give their alRliance to 
fuch (hips or velTels, (o in diftrefs as aforefsid, be it eiiaclcd, 
that the faid colle£lors of the cuftomsi ami the roafter and 
commanding officer of any (hips or vcflVls, and all others, who 
(hall aft or be employed in the preferving of an^'fuch Ihip or 
vcflel ill diftrefs, or their cargoes, flrali within thirty days 
«« after the fervice is performed, be paid a reafonahle reward for 
the fame, by the commander, maftcr, or other fuperior offi- 
cef, mariners, or owners of thefliip of vtlTcl fo in diftrefs, as 
aforefaidjor by the merchant whofe velTel or goods lhall be fo 
faved ; and in default thereof, the fai4 fliip or vt ffd fo faved 
** (lull remain in the cuftody of the officers of the cuftoms until 
all charges are paid, and until the officers of the culioms, and 
the martor or other officers of the (hip or veftel,' and all others 
employed in the prefervation of the (hip, (lull be reafonahly 
gratified for their alfiftancc and trouble, or good fecurity given 
** for that purpofe, to the fatisfaftion of the parties that arc to 
** receive the fame : and if any difagreement (hall take place be- 
«« tween the perfons, wliofc (liips or goods have been faved, and 
** the oiBcer of the cuftoms, touching the monies deferved by 
any of the perfons fo employed, it fliall be lawful for the com- 
mander of the (hip or veft'el fo faved, or the owner of the 
** goods, or the merchant interefted therein, and alfo for the of- 
ficcr of the cuftoms, or his deputy, to nominate three of the 
neighbouring juftices of the peace, who (hall thereupon adjufl; 
the quantum of the monies or gratuities to be paid to the feve« 
ral perfons afting or being employed in the falvage of the faid 
(hi{4 veilel, or goods; and fuch adjullments (hall be binding 
<< upon all parties, and (halhbe recoverable in an aftion at law : 

and in cafe it {hall fo 'happen, that no pbrfon (hall appear to 
<< make his claim to all or any of the goods that (hall be faVed, 
** that then the chief officer of the cuftoms of the ncarcft port 
« ' to the place where the faid (Iiip or veflel was fo in diftrefs, 
(1^11 apply to three of the heareft juftices of the peace, who 
“ . (hall put him or forae other rcfponfiblc perfon in pofTeffion of 
t ' 12 the 
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the fald goods, fuch jaftices taking an account in writing of CHAP, 
the f lid goods, to be figncd by tKc faid officer of the cuftoms: . , 

«« and if the faid goods fhall not be legally cl limcd within the 
fpacc of twelve months next enfuing, by the rightful owner 
thereof, then public foie fliall be made thereof, and if periffi- 
able goods, forthwith to be fold, and after all charges dedudied, 
the refiduc of the monies arifing from fuch fale, with a fair 
and juft account of the whole, fliairbe tTan'’iniited to her ma- 
jelly’s Exchequer, there to remain for the benefit of the right- 
ful owner, when appearing, who, upon an affidavit, or other 
prpof rpade of his or their right or property thereto, to the fa- 
** tisfaftion of one of the barons of the coif of the Exche- 
quer, fliall upon his order, receive the fame out of the 
Exchequer *. 

The ftatute then goes pn tp declare, that any other perfons, sc£t. j, 
than thofc mentioned in the preceding claufe, endeavouring to 
enter fuch (hip or ycflel without the permiffion of the fuperior 
oljTiccr of the ffiip, or of the officer of the cuftoms, tsfe. or mo* 
lefting or hindering them in the prefervation of the fliip, or 
defacing the marks of the goods on board of fuch flilp, fhall 
n)ake double fatisfadion to the party grieved, or, on default ^ 
thereof, fhall be fent to tbe houfe of correct ion for twelve 
c^lepdar months; jmd that it ffiall be lawful fdr the officers of 
the fhip to repel by force perfons fo endeavouring to enter with- 
out leave. 

It is alfo enabled, that if any goods, (lolen from fuch fliip, Ceft. 4, 
fhall be found on any pcrfoii, they fliall be delivered up to tlie 
true owner 5 or, in default, fuch perfon flull pay treble the 
value. 

(a) The court of King;*8 Bench ln'c htcly i-ind ihenfirelves the nrcrffity of 
drclarin(( xhat this ^Uufe the nututc, referring th- of damage ru the 

of three juftices of the pracc, only app les to cjlVi, «here application ii madr, by or on 
behalf of the commander or any vefici in didiers to cctain public oHicers, and vihe:e 
the falvage is made through them snd others emplQyrd hy them. But it has omi'Ced 
to provide for tiic cafe of perfons employed in the faivagc by the ov'oer? or ihcir fet- 
vants, where refort has not been had lo ihe |.ub'«ic ofTiceri. And die fiibfequ^nc .f?*- 
tute of 26 Geo. 1. ch. 19. applies to the cafe of perfons volunteeiing iheir alhila' cc 
to favc the propciiy, under no employment or reqoifidon whatcycr. e ther by ti;c 
owaers or public officeis. Ba*ing y, Day, 8 Ecfl's R. 57. 

Q.4 The 
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Irhe next feAion declares^ that any perfoni boring holes in a 
fliip in didrefsy or dealing a pump ^longing thereto} (hall be 
guilty or iieiony) without benefit of clergy. 

This a£r was made perpetual by the 4 Geo. i. e. 12 ; and as 
far as relates to our prefent fubjedf} wc can colled} that in 
cafes of wreck} the rate of falvage is not fixed} but mud be 
reafonable, that ist it mud be a fuflicient recompence to thofe, who 
have encountered dangers for the prefervation of ihe Ihip and 
cargo, regard at the fame time being had to the circum* 
dances of the owner of the property faved : and what (hall be 
a fufficient recompence is to be afcertained b^ three judices of 
the peace. 

Notwithdanding this falutary law had pafied, the enormi> 
ties complained of by the datute of queen ^une dill continued, 
to the difgracc of humanity, and a civilized people ; upon 
which the legiilature were again obliged to interpofe by a 
fubfequent datute, which I fliould perhaps not have mentioned, 
s$GeR,n. had it not contained fome additional regulations refpefling 
*• 'S' falvage, 

S*a. I. The datute ordains, that perfons convi^ed of dealing goods 
from a diip wrecked, or in didrefs, or of obdruAing the efcape 
of any perfon from a wreck, or of putting'out falfe lights to 
lead fuch Ihip into danger, dial! fufler as felons without benefit 
Sea. si of clergy. But where goods of fmall value fiiall be dolen, with. 

out any circumdances of cruelty, the offender may be indited 
for petty larceny. Judices of the peace, upon information of 
^ Ihipwrecked goods being dolen or concealed, are empowered to 
iflue. fcarch warrants i and the perfons in whofe cudody they 
may be found, refuting to deliver them on demand, or to give 
a fatisfa£toiy account how they became poflefied thereof, lhall 
be committed to the common gaol for fix months, or until 
IM 4* payment of the treUe value of fuch goods. Goods ofiered to 
fale, fufpeded of being ihipwrecked, are to be dopped ; and 
notice (hall be immediately given to a judice of the peace, and 
if the perfon offering the fame to fale cannot make out the pro* 
petty to be lawfully in him, the goods (hall be returned to the 
owner, tipffia rtafotiablt uward/orfuchfeizure {fo be aJterUatui 

by 
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iy thejujlice)} and the offender (hall be committed to the com- ® 
mon gaol for fix months, or until payment of the treble value b' ^ — f 

the faid gooda* 

And be it further etiaQed, •* that ih cafe any perfon or per- 
Tons, not employed by the mafterp .mariners, or owners^ or 
other perfons lawfully authorized, in the falrage of any ihip or 
veflel, or the cargo or provifion thereof, fliall, in the abfence 
** of the perfoits fo employed and authorized, fare any fuch Ihip 
veflel, goods, or cfFeds, and caufe the fame to be carried for 
“ the benefit of the owners or proprietors, into port, or to any 
near adjoining cufiom houfe, or other place of fafe cuftody, 
immediately giving notice thereof to fome juftice of the peace# 
magifirate, or cullom- houfe or e^cife officer , or (hall difeo- 
ver to fuch magifirate, or officer, where any fuch goods or 
“ efFcdls, arc wrongfully bought, fold, or concealed, then fuci 
per/on or perfons Poll be entitled to a reafonaUe reward for fuch 
** fervtces^ to be paid by the mailers or owners of fuch vcflcls 
or goods, and to be adjuited in cafe of difagreement about 
the quantum^ in like manner as the falvage is to be ad- 
** jufted and paid, by virtue of a ftatute made in the latb 
pf queen Anne** 

And be it further enabled, that for the better afeertaining 
the falvage to be paid in purfuance of the prefent aft, and the 
** aft before mentioned, and for the more eflfeftual putting the 
•• faid aft into execution, the juftice of the peace, mayor, bailiff^ 
colleftor of the cuftoms, or chief conftable, who (hall be 
ncareft to the place where any (hip, goods, or efiefts, lhall be 

5 ' ftranded or call away, (hail forthwith give publick notice for 
• a meeting to be held as foon as poffible of the Iberiff or hia 
“ deputy, the juftices of the peace, mayors, or oiher chief ma- 
giftrates of towns corporate, coroners, or commiffioners of 
the land tax, or any five or more of them, who arc hereby cok* 
powered and required to give aid in the e^cecution of this and 
the faid former aft, and to employ proper perfons for the fa- 
ving of (hips in diftrefe, and fuch fliips, veflcls, and efiefts, ai^ 
of (hall be ftranded, or caft away ; and alfo to examine perfone ’ 
upon oath, touching or concerning the fame, or the falvage 
thereof, and to adjuft the quantum of fuch falvage, and diftri* 

butc 
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bute the fame among the perfons concerned in foch falvagCt in 
cafe of (lifagreement among the partiest or the faid perfons •, 
** a!)d that every fuch magiftrate, fsfc. attending and acting at 
fuch merting, dial] be paid four {hillings a day for-his ex- 
" pences in fuch attendance out of the goods and efte^s fared 
by their care or dirc^ion/* 

Sett. 7. Provided always, that if the charges and rewards for falvage, 

*' diieded to be paid by the former ftatute, and by this a£t, 
" (hall not be fully paid, or ful&cient fecurity given for the fame, 
** within forty days next after the faid fenrices performed, then 
** It ihall be lawful for the officer of the cuftoms concerned in 
** fuch falvage, to borrow^ or raife fo much money as ihall be 
'* fufficientto fatisfy and pay fuch charges and rewards, or any 
'* part thereof, then remaining unpaid, or not fecured as afore. 
“ faid, by or upon one or more bill or bills of fale, under his 
hand and feal, of the ihip or veiTei, or cargo faved, or fuch 
** part thereof as fliali be fufficient, redeemable upon payment 
*• of the principal fum borrowed, and ii)tereit for the fame, at 
(he rate of 4 per cent, per anhum!’ 

Sed,'9. The a£l alfo declares, that the commiflioners of the land-tax, 
the deputy>{hetiiF, ^lie coroner,, and the officers of excifein each 
county, lhali be the proper officers for putting tbefe a£ls in exe* 
cution, together with thofe perfons refpedlively named in the 

Sea. lo. jjQ of queen Anne. In the Cinque Ports, however, the execu* 
tionof tbefe adls is entruiled to the lord warden of the Cinque 
Ports, the lieutenant of Dover Callle, the deputy warden of the 
Cinque Ports, the judge official and C0!mmiir.’.ry of the court 
of Admiralty of the Cinque Ports, two ancient towns, and 
the members thereof, and to all and every other perfon and 
perfons appointed, or to be appointed by the lord warden of the 
Cinque Ports. 

S«a. II The ftatute proceeds to fay, that perfons convidled of aflault- 
ing any magiftratc or officer, when in tlte exercife of his duty 
refpeAing the prefervatipn of any fliip, vcflel, goods, or effecis, 
(hall be tranfported for feven years { and the juflices, in the ab- 
fence of the flicriff, may take a fufficient force with ^hem to re- 


C H A p. 

‘■vm. • 



OF SALVAGE 


prcts violence. It direfts in the laft .place, that the officer of ^ 
the cuftoms who (hall aft in preferving any (hip or vcflel in dif- ' . ^ 
trefs, or the cargo thereof, (hall caufeall perfons belonging to Sed. 15. 
the faid 0iip or veiTel, and others who can give any account 
thereof, or of the cargo thereof, to be examined upon oath be« 
fore Tome judice of the peace, as to the name or defeription of 
the faid (hip or velTd, and the names of the mafter, commander, 
or chief officer, and owners thereof, and of the owners of the 
faid cargo, and of the ports or places from or to which the faid 
(hip or veflel was bound, and the occafion of the faid (hip’s diC- 
trefs; which examination the judices are to take down in 
writing, and they (hall deliver a true copy thereof, together with 
a copy of the account of the goods to the officer of the oudoms^ 
who (hall tranfmit the fame to the fecrctary of the Admiralty 
for the time being, that he may publi(h the fame, or fo much 
thereof in the London Gazette, as (hall be necediry for the in- 
formation of perfons intereded therein. This aft is not to ex* seft. ,g, 
tend to ScoilanJm 


Thus anxioully has the legiflaturc provided for the preferva^ 
tion of property wrqjked, thereby diminilhlng thofe calamities 
which mud unavoidably happen to all concerned in foreign com- 
merce ; and with no lefs anxiety and wifdom, it has appointed 
certain magidraccs* to afeertain what (hall be a fufficient allow- 
ance for the falvage of a (hip or goods in cafes of wreck. The. 
neceflity of leaving the quantum to the arbitration of proper per- 
fqns, to be decided according to the circumdances^of each cafe, 
is obvious ; becaufe it is impodible to fuppofe two indances of 
fuch a calamity fo fimilar to each other, that the trouble, danger, 
and expence of both (hall be exaftly equal. It would be con- 
trary, therefore, to the fird principles of judice to decide, that 
the fame fuin fliould be the allowance, or recompcnce for every 
poffiblc cafe of falvage. For indance, if a (hip be found adrift 
ar fea, having been abandoned by the mader and crew, it feems 
rcafonable, that the allowance for falvage fliould be greater than 
in a cafe where a man merely picks up goods cad upo;i the 
ihore, and carries themvto a place of fccurity. Thus much for 
falvage in cafe of a wreck. 
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CHAP. We hare formerly fccn, that when the Ihips or goods of 

-L _-*i* fubjeds were retaken from an enemy, the original owner 

entitled, by the marine law, to have tbcm reftored, upon 
paying to the recaptors a reafonable falvage, provided the recap- 
ture' was before condemnation. It was alfo obferved, that 
the ftatute law had extended the right of the original owner ; 
fb that he was entitled to hare his Ihip and goods reftmred 
to him, whether they were retaken after condemnation or be- 
fore, however diftant the time of recapture might he from 
that of the original taking. The ftatutea have alfo fixed the 
precife rate of falvage, which the recaptors (hall be entitled to 
demand. 

By the T3 Gm. II. ch. 4. and ap Geo. II. ch. 34. Parliament 
fixed and afeertained the rate of falvage, in cafe of a recapture, 
proportioning the amount of the reward to the length of time 
the (hip or goods had been in the pofielfion of the enemy, be- 
caufe'the longer the^ remained in the hands of the enemy, fo 
much the lefs was the hope of recovery. At the fame time, 
however, thofe ftatutes fixed a boundary, beyond which the al- 
lowance ihould not pafs; namely, that in no cafe whatever, 
(hoold the recaptors be entitled to more (han a moiety of the 
property refeued from the enemy. 

But the ftatutes 33 Geo. y ch. 66 . C. 42. and 43 Geo. 3. ch. 160, 
f. 39. (which fe£lion fee ante, p. 95.) has deftroyed that pro- 
portion, and has afeertained the rate in all cafes, however long 
the (hip has been in the enemy's poiTeflion, to be one eighth, if 
the'recapture has been made by any of his majefty's (hips, and 
one fixth, if made by a privateer or other (hip. 

Beiwn L«x It the ftatute, that the (alvage (hall be a proportion 

Mcfc. 147. Ihips and goods fo reftored : but a writer upon mercan- 

tile law obferves, that the wearing apparel of the matter and 
feameh are always excepted from the allowance of falvage. 

The ftatute has alfo (aid, it muft be an eighth, or a fixth,' ffe, 
Bnwcf of tbe true value. Now the valuation of a (hip, in order to afeer- 
147 * * tain die rate of falvage, jnay be determined by the policy of 

infurance. 
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mfurancei tf there is ho reafon to fafpefl ihe Is undenratued ; chap. 
and the fame rule may be obferved as to goods where there ire 
policfes upon them, tf that, however, fliould not be the cafe, 
the falvers have a right to tnfift upon proof of tKe real value 
which may be done by the merchant’s invoices, and they mud: 
be paid for accordingly. 


The only ^ueftion then is, how far the infurers are alledled 
by this allowance of falvage. By their own contraA they ex« 
prefsly agree to indemnify the infured againit fuch charges : 

•* And in cafe of arty lofs or misfortune, it ilhall be lawful for ^ 
** the aflitred, their fa£tor$, fervants,and affigns, tofue, labour, AppmSic, 
" and travel for, in and about the defence, fafeguard, and re« 

** covery of the faid goods and merchandizes, and &ip, (sfe. 

** or any part thereof, without prejudice to this infurancet 
*' to the charges wherebf tve the afliirers will contribute, 

*• each one accordbg to the rate or quantity of his fum heteih 
« affured." 

A 

In the cafe of Mitchell v. £die (iTerm Reports, dot.) Mir. 

Juftice Afihurfi faid; !t feemed to him, that the meaning of this 
claufe was, that till the afliired have been informed of what has 
happened, and have had an opportunity of exercillng their own 
judgment, no aft done by tiie matter (hall prejudice their right 
of abandonment. * 


In order to entitle the infured to recover the expences of fal- 
vage, it is not iieceflary to ttate them in the declaration, as a 
fpecial breach of the policy ; becaufe an infurance is againft all 
accidents, aiid falvage is an immediate and ncceflary confequencc 
of fome of thofe ftated in a policy. 

Thus in an aftion on a policy of infurance, for infuring goods Ctrey v. 
on the (hip A. the plaintiff declared, that the (hip fprung a leak, 
and funk in the river, .whereby the goods were fpoiled : the evi- tefflp.HH<(. 
denee was, that many of the goods were fpoiled, but fome weie 
faved. The queftioh was. Whether the plaintiff might give in 
evidence, the expences of (klvage, that not being particularly 
ftated in the declaration, as S breach of the policy I 


SI 
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C H A P. Lord I think they may give it in evidence, for 

^ the infurance is againft all accidents. The accident laid in this 

declaration is^ that the fliip funk in the river : it goes oh and 
fays, that by reafon thereof the goods were fpoiied. 'fhat b the 
only fpecial damage laid ; yet it is but the common cafe of a de- 
claration that lays a fpecial damage, where the plaintiff may give 
in evidence any damage that is within bis caufe of a£lion. It 
was obje£l:ed, that fuch a breach of the policy (hould be laid, 
that the infucer may have notice to defend it. Now it is fo in 
this cafe, for they have laid the accident, which is fufficient no- 
tice, becaufe it muft of courfe follow, that fome damage did 
happen.” 


But although the infured may recover froih the infurer t^ie ex-> 
pences of falvage ; yet he fhallonly be entitled to an indemnity, 
and (hall not receive a douhld fatisfadion f6r the fame lots. 
Thus if the infurer (hould have paid to the Infured the expcnces 
arlfing from falvage ; and afterwards, on account of fomc parti- 
cular circumftanegs, the lofs (hould be re];)aired by fome unex* 
pe£fed means, the infurer (hall (land in the place of the infured 
and receive the fum thus paid to atone for the lofs. 

Caderii* * It was fo determined m a cafe before Lord /farn/w/c/fc in Chan- 

t Ver” 8. eery. The king having granted general letters of reprifal on the 
Spaniards for the benefit of his fubjeds, in ,confideration of the 
lofles they fufiained by unjuft captures, the commiflioners would 
not fuffer the infurets to make claim to part of the prizes, but 
"the owners only ; although they were already fatisfied for their 
lofs by the infurers, who thereupon brought the prefent bill. 
The Lord Chancellor was of opinion, that the plaintilFs had the 
plaineft equity that could be. The perfon originally fuftaining 
the lofs was the owner ; but after fatisfadlion made to him, the 
infurer becomes the owner. No doubt, but from that time, as 
to the goods themfelves, if reftored in fpecie, or compenfation 
mgde for them, the infured ftands as a truftee for the infurer, 
in proportion for what he paid •, although the commilEoners did 
right in avoiding being entangled in accounts, and in adjufting 
'the proportion between them. Their commtilion was limited in 
time *, they fee who was owner; nor was it material to them, to 
whom he afligned bis intereft, as it was in effect after fatisfadion 
made* 


Cafes, 
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CafeB) however, mny, and do frequently arlfe, where the fal- C H a p. 
vage is fo high, the other ezpences are fo great, and the objeft , 

of the voyage is fo far defeated, that the infured is allowed by 
the laws of tiU trading natbns, to abandon his intereft in the pro- 
perty faved to the infurer, and to call upon him to contribute 
as if a total lofs had actually happened. What circumftancea 
(liall be deemed fuiHcient to juftify the alTured in making fuch an 
abandonment, will be the fubjei^ of the following chapter* 
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W l hare formerly feen» that the infured, before he can de« 
mand a recompenfe from the underwriter for a total lofs, 
muft cede or abandon to him his right to all the property that 
may chance to be recovered from fhipwreck, capture* or any 
other peri’, ftated in the policy. It has alfo been obfenred, and 
from the preceding fentenceit isobvbus* that when we fpeakof 
a total lofs, with refpe£l to infurances, we do not always mean* 
that the thing infured is abfolutely loft and deftroyed : but 
riiat, by fome of the ufual perils, it is become of fo little value, as 
to entitle the infured to call upon the underwriter to accept 
of what is faved, anil to pay the full amount of his infurance, 
as if a total lofs had actually happen^. Indeed, the word 
abandonment conveys the idea, that the whole property is not 
loft t for it is impoflible to cede or abandon that which does not 
exift. When the underwriter ,hss difeharged his infurance, and 
the abandonment is made, he ftands in the place of the infured, 
and is entitled to all the advantages refulting from that fttuation. 


From what has been faid then, it ^peers that abandonment 
dates its origin from the period at which the contrafi of infu- 
rance was itfelf introduced j becaufe infurance being a contradfc 
of indemnity, the infured can recover no more than the amount 
of the lofs aAually fuftained : but if he were allowed to recover 
for a total lofs, and might alfe retain the property faved, be 
would be a confiderable gainer, which the law will not allow. 
Fr«n(e, Accordingly we find, that the doflrine of abandonment has ob- 
M?d ’’’ maritime nations in the 

oiebwi^ world, where, infurance has been known > and in all thofe laws 
the definition of it is the fame, namely, that when any goods or 
(hips that are infured, ba{)pen to be loft, taken, or fpoiled, the 
’ infured is obliged to abandon fuch goods or (hips for the benefit 
of the infurers, before he can demand any fatisfafiion fri>m them. 
Pothicr \ agreed, that when an aban- 

r. I donment is made, it muft be a total, not a partial one } that is, 
'one part of the property infured fhaU not be retained, and the 
o>s.of b;i. other part abandoned} a regulation certainly founded injuftice. 

Th« 
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The propriety and juftice of abandoning in. certain cafes to CHAP, 
the infurers bising' apparent^ it will be proper to confider in what . . 

cafes, and under what circumftances, the infarcd is entitled to 
cxercife this power : for though in all cafes the infured has a . 
right to fay, he will not abandon ; yet he cannot at his pleafure » Burr. 
harafs the infurer, by faying he will abandon, and thereby turn 
that, which, in its owli nature, was only a partial, into a total 
lofs. 


Tnqueftions of this nature, the opinion of learned foreigners 
mud always have weight: bccaufe they are not queftions of 
poGtive regulation, or municipal law : but of general and exten- 
live import : not confined to any particular date, but founded 
On the great principles of reafon, judice, and univerfal law. 

The learned Roccus^ who has accurately examined the works of Roccui, 
thofe writers that went before him, and who, after dating their 
various opinions, forms his own concluGons, has hot been filent 
upon this oecafion. He puts this quedion ; ** Aflecurator, qui 
•‘ jam folvit xdimationem mercium deperditarum, fi podca 
•• diSae merces apparcant ct recuperate fin^ an pollit cogere 
•• dominum ad accipiendas iilas, et ad reddendam fibi edima- 
••tionem, quam debit He anfwers, •• Didingue; aut mcr- 
•« ces, vel aliqua par^ ipfarum apparcant, et reditui pofliiit, 

•‘ ante folutionem aedimationis, et tuner tenetur dominus mer- 
“ cium illas recipere^ et pro ilia parte mercium appairentium^ 

•• liberabitur alTecurator, nam qui tenetur ad certam quautitatem 
•• refpe£lu certe fpeciei, dando illam, liberatur, et etiam, quia 
•• contradtus affecurationis ed conditfonalis, fcilicet fi merces 
•• deperdantur; non autem dicuntur deperditae, fi podca repe- 
«• riantur. Verum fi merces non apparcant in ilia pridini boni • 

•• tate, aider fit aedimatio, non in totum, fed prout tunc valent. 

•• Aut veto pod 'foiutam edimatibnem ab alTecuratore compa- 
re reant merces, et tunc ed in eledlione mercium aficcurati vel 
•• recipere merces, vel rctinere pretium.” 

And although a fubfequent paflage In the fame author may 
feem to contradifl that jud recited ; yet when attended to, tliey 
are botbperfeAly conlifUnt. He fays, •• fufficit femel extitifle Ruccus, 
•‘ conditionem ad beneficium aflecurati de amiflione nav s, etiam 
•‘ quod podca fequCretur.recup^ratio ; nam per talcm recupc- - 
<• ratioi^m non poterit prxjudicari aflecurato./* 

Rk 


From 



194 


OF, ABANDONMENT. 


CHAP. From this paflagc it may be Inferred, that a^total lofs having 
> . once happened, it muft always continue fo. But it mud be 
'w"' underdood, with reference to tlie context, and other parts of 
the work, from whicii it appears, that in order to entitle the 
infured to recover as for a total lofsp it mud continue total, at 
the time when the offer of abandonment is made, at the time 
of the adion brought, or at the time of, the payment of the 
money. 

Chap.7. f.j. ^ French treatife, called Lc Guidon^ it is faid, that the in- 
fured may abandon to the underwrltt^r, and call upon him for 
a total lofs, if the damage exceed half the value of the thing 5 
or if the voyage be lod, or fo interrupted, rfiat the purfuit of it 
is not worth the freight. 


Ord Tfw fame idea, with refped to the circumdances which will 

J4 Cm of judify an abandonment, feems to prevail in almod all the foreign 

bi.b. 0<di 

cf Ror. ordinances# 

2 Macens. , 


But In no country have the principles of abandonment been 
more accurately defined than in England : and it mud be re- 
membered, that the clecifioils, from which the following prin- 
ciples are feleded, are of the greated authority 5 that they are 
not merely the opinions of private fpeculative men, but the 
folcmn and deliberate judgment of the and learned jtidges 
of the Engltfi courts ; judgments formed after mature delibe- 
ration and ferious argument; edablifiicd upon the folid and 
permanent bafts of reafoii and good fenfe. 


From thofe decifions we may collccl, that the right to aban- ^ 
don mud arife upon the objeft of the infured being fo far de- 
feated that it is not worth his while fo purfue it : fuch a lofs as 
2 B'lrr. h equally inconvenient to him, as if it had been total.. For in- 
dance, if the voyage be abfolutely lod, or not worth purfuing; 
if the falvage be very Kr^ifnppofe a half; if further expcnce be 
iieceflary ; if the infurer will not engage at all events to bear 
^ ^ that expcnce, though it (hould exceed the value, or fail of fuc- 
* cefs : under thefc, and many other like circumdances', the in- 
fured may difentangle himfelf, aiKl ^bvidon, notwithftanding 
there has been a recapture# 
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It Is evident,* thsit there may be circumftanccs In which, it CHAP, 
would be contrary to every principle of juftice to fufFcr the , , 

xnfured to abandon ; for a Ihip might be taken, and efcape im-^ 2 Burr. 697, 
mediately^ whicli would be no hindrance at all to the voyage: , 

or (lie might be taken and inftantJy ranfomed, which would 
amount only to a partial lofs ; In which cafe the infured (hail 
not be allowed to demand a recompeiice, for a total lofii. 

It is alfo material to obferve, that the right to abandon muft 
depend upon the nature of the cafe at the time of the a£lion 
brought, or at the time of the offdr to abandon : a determination 
founded, as I have f.iid before, on the nature of the contraft 
between the parties ; becaufe an infurer ought never to pay lefs, 
upon a contra£l of indemnity, than the value of the lofs ; and 
the infured ought never to gain more. 

From what has been fald, it will appear fufliciently evident, iTermRep. 
that the owner cannot abandon, unlefs at fome period or other 
of the voyage there has been a cotal lofs : and therefore, if 
neither the thing infured, nor the voyage be, loH., and the da- 
mage fuftained (hall be found, upon computation, not to amount 
to a moiety of the value, the owner (hall not be allowed to 
abandon. 

Thefe principles are fully llluflrated and confirmed by the 
judgments given indhc following cafes. 

The defendant had infured the fliip Sitcccfs from London to rri-’-r'ev. 
SermiulaSf and fo to Carolina ; the (hip was taken by a Spanlp 
privateer, and afterwards retaken by an £>7^ /j/S privateer, and 
carried into B^Jlon in Neiv England^ where, no perfon appear- ^ ‘ 
log to give fecurity, or to anfwer the moiety the recaptors 
were entitled to for falvage, (lie was condemned and fold in the 
epurt of Admiralty there : the recaptors had their moiety, 
and the overplus money remained in the hands of the ofEctrs of 
that court. An aflion upon the policy was brought at law 
by the defendani here, who obtained a verdift againft the now 
plainti(r. 

» 

The plaintiff brought a bill, fuggefting the capture to be 
fraudulent, and done defigpedly by the captain ; and now moved 
for an injun^ion to ftay the proceedings at hw. 

K 2 
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It was contended for the plaintiflFi that thdhgh the cajiture 
might not- be fraudulent, jet the defendant ought not to recover 
more on the policy than a moiety of the lofs, as the ad of the 
13 2. e. 4./ iS. gives the thing fared to the owner, and 

he is entitled to receive it frotn the officers of the Admiralty : 
and that the plaintiff ought to be obliged to pay no more than 
the lofs aelually fuffained, which cannot be afcertained till after 
the defendant Qiall have received the part that might have come 
to him upon the falvage. 

The defendant in his anfwer had fwom, that he had offered, 
and was now willing to relinquiih his intereft to the plaintiffs in 
the benefit of the falvage, and would give them a kiter of attor- 
ney for that'purpofe to receive it. 

Lord Chancellor Hardwiche . — There is no ground for an 
injun£lion in this cafe ; here there was an agreement to goto 
trial in one of thefe aAions which had been brought, and to be 
bound by the event of that : at the time of the trial, they knew 
that the (hip was retaken, and the manner of the capture. The 
quantum of the damage and lofs fuftained is the only thing now 
to be difputcd; for it is impofliblc to carry on trade with- 
out infuring, efpccially in time of war. Therefore regard mull 
be had to the infured, as well as to the infurer and where 
there is no admiffion in the anfwer of any kind of fraud, though 
various pretences of that fort may be fet up by the bill, they are 
not to be regarded. The queftion then arifes on the ftatute of 
13 Geu, 2. with regard to the falvage. It has been faid, there 
ought to be only half the lofs recovered on the policy ; and as 
to that, the a£l h^s made great alteration in the law of nations 
with refpe£t to recaptures. The carrying a (hip infra frajdia 
hojlium^ or Ji permElaverit with the enemy, makes it the prize of 
the perfon retaking it, as if it had been originally the (hip of the 
enemy : but by the a£t the recaption is 'he revelling of the pro- 
perty of the owner. If there is a falvage, th^t mult be deluded 
out of the money recovered by the policy ; but if none has come 
to the hands of the plaintiff in the aftion, the jury cannot take 
notice of it. The (hip was condemned and fold, becaufe the mo- 
ney was not paid, or fccured to be paid by the owners. It 
is uncertain whether the defendant will receive any thing or 
not : and if any thing be recovered, he mud have an allow- 

ir , ance 
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ancc for his cxpcnces in recovering. Therefore I take it, when CHAP, 
he is willing to relinqutfh his intereft in the falvage, he ought to j 

recover the whole money infured. It would be mifehievous if 
it were otherwife, for then upon a recapture a man would be in 
a worfe (ituation than if the (hip were totally loft.’’ Injunfiion 
was denied. 

But the iirft cafe to be found in our books, in which the 
do£trine of abandonment was fully gone into,^ in which its 
principles were fettled, and applied to the particular eircum. 
fiances then before the court, was the cafe of Gofs and another 
againd Withers. 

It was a fpecial cafe from the fittings in London^ upon two Gof» and 
actions, on two didindl policies of infurance; one upon a wirtiiersj 
Ihip, and the other upon the loading. » 

The former was an infurance pn the David and Rebecca^ at 
and from Newfoundland to her port of difeharge in Portugal or 
Zpainy without the Streights^ or England, to commence from the 
time of her beginning to load at Newfoundland, for either of the 
above named places ; and to continue till ihe fhould be ar« 
rived at her faid port of difeharge, and there moored 14 hours 
at anchor in fafety. The fliip was, by agreement, to be valued 
at the fum fubferibed, without further account. The infurance 
was to be at ten guineas per cent. : and in cafe of lofs to abate 
two per ciftt : and in cafe of average lofs not exceeding 5/. per 
cent, to allow nothing towards fuch lofs. And if the veflel wa^ 
difeharged without the Streights^ excepting the Bay of Bifcay^ 
two guineas per cent, were to be returned : and if fhe failrd with 
convoy and arrived, two guineas more per cent, were to be re- 
turned. The plaintifiFs declared upon a total lofs, by capture by 
the French. 

The policy, declared upon in the other aAion, was an infur« 
ance upon any kind of lawful goods and merchandizes, loaden 
or to be loaden on board the aforefaid ihip ; and this policy for 
7/. 7/. infured 70A The declaration alleged, that divers 
quantities of fifli and other lawful merchandizes, to the value 
of the money infured, were put on board, to be carried from 
Newfmndland t^o her port of deftination, and fo continued 
(except fuch as were thrown overboard as is after mentioned) 

n 3 till 
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P' till the lofs of the (hip and goods. The declarat'on then avers, 
that a part of the faid goods were neceflarily thrown overboard 
in a dorm, to preferve the fliip and the reft of the cargo ; after 
which jetfon, thb (hip and the remainder of the goods were 
taken by the French. 

The cafe ftates, that the Iliip departed from her proper portf 
and was taken by the French on the' 23d of December 1756:^ and 
that the mafter, mates, and all the failors, except an apprentice 
and landman, were taken out and carried to France- That the 
fhip remlJined in the hands of the enemy eight elays^ and was 
then retaken by a BriiiJIj privateer, and brought in on the 1 8th 
ol January to Milford- Haven^ and that immediate notice was 
given by the infured to the infurcr, with an ofter to abandon the 
(hip to their care. It w'^asaifo proved at the trial, riiat before the 
taking by the enemy, a violent ftorm arofe at fea, wdiich firft 
feparated tlie (liip from htr convoy, and afterwards disabled her 
fo far as to render her incapable of proceeding on her defined 
voyage without going into . port to refit. It was alfo proved, 
that part of the cargo was throwm overboard in the ftorm : and 
the red of it was fpoiled while the (liip lay at Milford-Haven^ 
after the offer to abandon, and before fhe could be refitted : and 
the infured proved their intereft in the fliip and cargo, to the 
value infured. 

* 

Several queftions arifing upon the trial of the firft of thefe 
caufes it was agreed, that the jury fliould bring in their verdi£ls 
in both caufes, for the plaintiffs, as for a total lofs ; fubjeS, 
however, to the opinion of the court on the following queftions, 
viz. 

I ft, Whether this capture of the (hip by the enemy, was 
oifwas not fuch a lofs, as that the infurers became liable 
thereby ? 

2dly, Wrether, under the feveral circumftances of this cafe, 
the infured had or had not a right to abandon the (hip to the in^ 
furers, after flic was carried into Milford- Haven ? 

After two arguments, the Court decided unanimoufly in favour 
of the pljiintiffrt ; and in the opinion then delivered by Lord 
Mirrsfiehli all the law upon this fubjeft was fully difeuffed. It 

will 
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will not be ne^elTiry, however, to (late in this pjace what 
from his lordfliip upon the (irrt of thefe queftions, thus fubmitted . ^ 
to the opinion of the Court ; becaufe that was very copioully Vide ante 
treated of in a former chapter, in which it was (liewn, that “ 

whether property was or was not transferred to the enemy by a 
capture, and abfolutely loft to the original owner, it could no 
way affe£l the.contradl entered into between an infurcr and in- 
fured. It will be fufTicient then to follow his lordlhip in the fe- 
cond part of his argument. 


Lord Mansfield — '*The fiiiglc queftion, therefore, upon which 
this cafe turns, is, whether the infured had. under all the circum- 
ftances, an eleftion to abandon, on the 18th of January 1757 ? 

The lofs and tiiCabillty were in their nature total, at the time they 
happened. During eight days,*the plaintiff v/as certainly enti- 
tled to be paid by the infurcr, as for a total lofs ; and in cafe of 
a recapture, the infurei* would have ftood in his place. The 
fubfeqiient recapture is, at heft, a faving only of a fmall part : 
half the value miijl be paid for falvage. The difabiiity to purfue vfdctheflat. 
the voyage ftill continued. The mailer and mariners were pri- 
foners.. The charter-party was diffolved. T'he freight (excc-pt nowaiteled 
in proportion to the goods faved) was loft. The fliip was ne- 
ceffarily brought into an EngUflj port. What could be faved, f. 
might not be worth the cxpeiice ucceffarily attending \t ; which 
is proved by the pljintilTs offer to abandon. The fnbfequent 
title to reftitution, arifing from the recapture, at a great expence, 
the (hip too being difabled from piirfuing her voyage, cannot 
take away a right veiled in .the infured at the time of the cap- 
ture. But bccaufe he cannot recover more than he has fuffered , 
he mull abandon what may be faved. I cannot find a fingle 
book, ancient or modern, which does not fay, that in cafe of a 
Ihip being taken, the infured may demand as for a toial lofs, and 
abandon. What proves the propofition molt ftrongly is, that by 
the general law, he may abandon in the cafe merely of an arreft, 
or an embargo, by a prince not an enemy. Pofitive regulations yideame, 
in different countries have fixed ^ precife time before the infured 4- p- 
thould be at liberty to abandon in that cafe. The fixing a pre- 
cife time proves the general principle. Every argument holds 
ftrongcr In the cafe of the other policy with regard to the goods. 

The cargo was in its nature periihable, deftined from Newfound’- 
land to Spain ox Portugal: and the voyage w^as as abfolutely de- 

R 4 icated, 
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CHAP, feated, as if the Ihip bad been wrecked^ and a third or fourth of 
. . die goods fared. 

** No capture by the enemy can be fo total a lofs, as to leave 
no polTibility of a recovery. If the owner himfelf Ihould retake 
•at any time, he will be entitled j and by the late aft of pariia- 
mept, if an Englifh Qiip retake at any time, before condemnation 
or after, the owner is entitled to rellitution upon ftated falvage. 
This chance does not fufpend the demand, for a total lofs, upon 
the infurer ; but jullice is done, by putting him in the place of 
the infuied, in cafe of a recapture. In queftions upon policies, 
the nature of the contraft, as an indemnity, and nothing elfe, is 
always liberally conGdered. There might be circumGances, 
under which a capture would be but a fmall temporary hindrance 
to the voyage ; perhaps none at all : as if a Ihip were taken, and, 
in a day or two, efcaped entire, and purfued her voyage. There 
are circumftances, under which it would be deemed an average 
lofs : if a ihip taken be immediately ranfomed, and purfue her 
iroyage, there the money paid is an average lofs. And in all 
cafes, the infured'may chufe not to abandon. In the fecond part 
of the “ Ufages and Cuftoms of the Sea,” (a French book 
vije tat', tranllated into EngHJhi) a treatife is inferted called Lc Guidon, in 
y.,>9S- which, after mentioning the right to abandon upon a capture, 
he adds, “ or any other fuch diGurbance as defeats the voyage ; 
or makes it not worth while, or worth the freight to purfue it i” 
I know that in late times the privilege of abandoning has been 
reGrained, for fear of letting in frauds; and the merchant can- 
not eleft to turn that, which, at the time it happened, was in its 
nature but a partial, into a total lofs, by abandoning. But there 
is no danger of fraud in the prefent cafe. The lofs was total at 
the time it happened : it continued total, as to the deGru6lion of 
the voyage. A recovery of any thing could only be had, by pay- 
ing more than half the value, including the coGs. What could 
be faved of the goods, might not be worth the freight for fo much 
of the voyage as they had gone, when they were taken. The 
cargo, from its nature, muG have been fold, where it was brought 
in. I'hc lofs, as to the Grip, could ndt be eGimated ; nor the 
falvage of half be fixed, by a better mcafure than a fale. In fuch 
a cafe, there is no colour to fay, that the infured might not dif- 
entangle himfelf from unprofitable trouble and further espence, 
and leave the infurer to fave what he could. It might as reafon- 

ably 
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ably be ^gued» that if a' Ihip funk were weighed up again at 
great expencci the crew having periihedj the iiifured could not 
abandon^'nor the infurer be liable^ becaufe the body of the (hip 
was faved. We are therefote of opinion, that the lofs was tqtad 
by the capture, and the right which the owner had, after the 
voyage was defeated, to obtain rcftitution of the (hip and cargo, 
paying great falvage to the recaptor, might be abandoned to the 
infurers, after Ihe was brought into Milford- Haven.^* 

The principles laid down in this cafe have been ftri£lly ad- 
hered to in all Gmilar cafes ; and particularly in one, which it will 
be proper to mention in this place, before we come to the great 
caufeof Hamilton v. Mendesy in which fomc other principles re- 
lative to this fubje£t were eftablilhed* 

It was an aflion on a policy of infiirance, on the fliip the 
Hope and her freight, from Montferrat to London. The pliintifF 
went for a total lofs : the defendant infilled, that he was only 
entitled to recover for an average lofs. The jury found a verdid); 
for a total lofs ; and upon a motion for a new trial, the fa£ls of 
the cafe appeared to be as follows : the (hip, when proceeding 
on her voyage, was captured on the a3d of ikfay, by two AmerU 
tan privateers, who took the captain and all the crew, and part 
of the cargo, which confided of fugars, out of her. The rigging 
was alfo taken away. She was afterwards retaken, and carried 
into New-Torky where the captain ari^ived on the 23d of Juncy 
and, taking pofleifion of her, found that part of what had been 
left of the cargo was waihed overboard, that fifty-feven hogfheads 
of what remained were damaged, and that the (hip wsfs leaky, 
and in fuch a (late, that (he could not be repaired without un- 
loading her entirely* The owners had no ftorehoufes at New-' 
Torky in which the fugars could have been put, while the (hip 
was repairing, nor any agent there to advife or direfl the cap- 
tain. No lailors were to be had. The only method he had of 
paying, the falvage, *whicb amounted to the value of forty bogjbeads 
of fugary was by fale of part of the cargo, or the (hip. The 
captain did not know of the infurance. If he had repaired the 
(hip, his expehces would have exceeded the freight more than 
loo/. There* was an embargo on all vefiTels at New-Tork till 
the 27th of December \ and by the dedination of his (hip, (he 
was to have arrived at London in July,, Under thefe circum- 
ftances, he confulted with his friends at New Torky and refolved 

upon 
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Upon their opinion and his owdi to fell the (hip and cargo^ as the 
inoft prudent ftep for the intereft of his employers. The cargo 
was accordingly fold and paid for. The (hip was alfo contrafied 
for, but the perfoii who had agreed to buy her, ran away, -and 
the captain left her in a creek near New-Tork, and returned to 
England^ where he arrived in the February following, and gave 
the plaintiff notice of what had been done, which was the firft 
information he received of it, and the plaintiff immediately 
claimed as for a total lofs from the undewriters, and offered to 
abandon. Lord Mansfield told the jury, that if they were fatif- 
fied the captain had done what was be ft for the benefit of all 
concerned, they muft find as for a total lofs, which they ac* 
cordingly did. 

Upon the motion for a new trial, the unanimous opinion of 
the Court was delivered by 

Lord Matisfield.^^^ The great objeft in every branch of the 
law, but efpecially in mercantile law, is certainty, aird that the 
grounds of decifioiv (hould be precifely known. I took great 
pains in delivering the opinion of the Court in the cafes of Gojs 

Withers^ and Hamilton v. Mendes* I read both thofe cafes 
over laft night, and I think that from them, the whole law be- 
tween infurers and infured, as to the confequences of capture 
and recapture, may be collcfled. Wherever a queftion of law 
arifes at nifi prius, I propofe a cafe, or grant one, when afked for 
by the counfel, and I avoid as much as polTible blending fad! and 
law togethet, having feen thp inconvenience of it in Pole y. 
Fitzgerald* But oa the trial of this caufe, it did not appear to 
me, that there was any queftion of law, and no cafe was afked 
for. It was impolTiblc to afk for one, till the fadls were afeer- 
tained ; and when they were, it would have been impoffible to 
ftate them in any way, which could have left a doubt on the 
law. It was not contended, that a capture pecejjarily amounts to 
a total lofs between infurer and infured; nor, on the other hand, 
that on a capture and recapture, there may not be a total lofs, 
though there remain fome material tangible part of the (hip and 
cargo. Neither was it contended, that the captain has an arbi- 
trary power, by his afil, to make the lofs, either partial or totals 
as he pleafes. A great deal has been faid about what the admi- 
ralty could, or would have done, in fugh a cafe, in order to pay 



OF ABANDONMENT.- 


»3 


the falvage. As to that, if no owner appeared^ they would con*i c a p. 
demn the whole ; but if they fa w, from the (hip's papers, that , . 

there was one, they would not. If there were dilFerent claim«- 
ants^ of the (liip and cargo, they would leave it to them to fay, • 
what part (hould be fold, and if they differed in opinion, would 
order the fale of fuch part as would be attended with the fmalleft 
lofs. But all that is foreign to the prefent queftron, which is 
fingly this, whether the confequences of the capture were fuch 
as, notwithffanding the recapture, occafioned a total obffruflion 
of the voyage, or only a partial one, as in the cafe of Hamilton v. 

Mendes In that cafe, and in Gofs v. Withers y great ftrefs was 
laid on the fitiiation of the ftiip and cargo, at the time when the 
infured had notice, at the time of the offer to abandon, and at 
the time when the aciion was brought. No cafes fay, that the 
bare cxiltencc of the hull of the fliip prevents the lofs being total. 

The rule is laid down, that if the voyage be loll, or not worth 
purfuing, if the falvage be high, if farther eipence be iiecef- 
fary, if the infurer will not at r/ll events undertake to pay that 
expence, the infured may abandon, notwithftanding a re- 
«« capture.” Here, at the time of the capture, there were no 
hopes of a recovery ; no friend’s fiiip in fight ; no means of re- 
fiftance ; all the crew were taken out, and part of the cargo \ 
and the rigging alfo taken away. Afterwards the (hip was re- 
taken, and carried into New-Tork^ When flic was brought 
there, it ftill continued a total lofs. , Neither the infurers, nor ' 
the infured, had any agent in the pKice. The court of Adpiiralty 
mull have proceeded /J'Cttwrfww ^equinn et bomm^ and ipight have 
fold her for the benefit of thofe concerned. When the infured 
firft had notice, and offered to abandon, (which was when the 
captain came to England^) and when the adlion was brought, it 
was ftill a total lofs. The voyage was abandoned, the cargo 
(old, and the (hip left to be fold. The only anfwer the defend- 
ant makes, or can make to this is, that the lofs was total indeed ; 
but that the captaih made it fo, by his improper condud ; for 
that on his taking pofleffion of the (hip, tKe lofs became partial, 
aftd that he ought to have purfued the voyage. But is this de- 
fence truje in fad ? The captain, when he came to New-Tork, 
had no exprefs order ; bat he had an implied authority, from 
both (ides, to do what was fit and right to be done, as none of 
them had agents in the place : and whatever it was right for 
him to have done, if it had been his own (hip and cargo, the 

under- 
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underwther muHMfwcT f(>t the confequences of» bec^itife tbie 
i§ within his contract of indemnit j. Suppofe there had been no 
xttfurance^ what ought the captain to have done ? As to the 
cargo^ according to the courfe of the voyage^ the ihip fhould 
have arrived at London in Julp On the capture^ part had been 
taken out, fome was waflied overboard, 57 hogfheads were da« 
maged, and the whole, from the leaking of the vefiel, was in a 
perifhable ftate. There were no ftorehoufes ; nor could the (hip 
proceed in the ftate flie was in. The crew were gone, and an 
embargo was hid cn till December. What, (hall a cargo, which 
was intended to arrive at London in be kept in a peri(hable 
ftate at New^Torh^ in a deaky vcffel, till December ? 2dly, As to 
the (hip, it was certainly better to fell her, than to bring her, to 
Londofu Ther; was no crew belonging to her ; and (he had no 
cargo. Even if all the cargo had been left, the expences of re- 
pairs would have exceeded the freiglit. If (lie had been brought 
home, the expsnee of bringing her might have been more than 
what (he would have fold for in Londtn, It has been faid, that 
the damage would iK)thave fallen on the underwriters; but the 
argument drawn from thence is a fallacy ; for that cireumftance 
goes to determine it to be the interell of the infureil to abandon 
the voyage. The point is, what did the owner fufT.r by the cap. 
ture ; and it appears that he fuffered fo much, that it was not 
worth while to purfue the voyage. The whole voyage was loft. 
As the captain did not know of the infurance, he had no tempta-- 
tion to give the torn of the fcalc to one fide or the other. I 
left it to the jury to determine, whether what the captain had 
done was for the benefit of the concerned. If they had found 

tbat it was'* in words, where would have been the queftioa 
of hw 

The Court therefore difeharged the role for a new trial. 

It was necelTary to be very particular in ftating this cafe from 
the work of fuch an accurate reporter as Mr. Douglas^ for two 
reafons : ift, Becaufe it is a determination, exadly conformable 
to that of Gofs v. Withers^ recognizing and confirming the prin* 
ciples there laid down ; and adly, To relieve the Court from the 
obfervations made, on account of the above decifion. A cafe hai 
appeared in print, under the name of Milles v. Hayley^ upon the 
fame policy, the fame ihip, and the fame voyage : but the author 

of 
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of die work, in which it appears, could not poflibly have been prc* 
fent at the trial ; and the fads mud have been niidated to him : 
or if prefent, he has not taken down the evidence with fuflicient 
accuracy. For he has not dated, that on the capture, part of 
the cargo, and aJfo the tigging, were taken away : that part of 
what had been left of the cargo was waihed overboard : that 57 
hogfheads of the fugar that reni?ined, were damaged : that the 
(hip was leaky, and in fuch a date, that flie conid not be repaired 
without unloading her entirely : that the falvagc amounted to the 
value of 40 hogflieads of fugar : that the repairs would have ex- 
ceeded the freight by more than 100/. : and that the embargo 
was to continue till the 27th of December: .whereas the fhip 
ought to have arrived at London in the precedin 7 : all which 
circumllances are to be found in Mr. report : all of 

them are material to the decifion of the caufe, and upon all of 
them much drefs is laid by Lord Mansfield^ in delivering the 
judgment of the Court. It was thought proper to note thefe dif- 
ferences ; as nothing is fo ncceflary in all cafes, more efpecially 
in thofe of infurance, as the accurate and precife datement of cir- 
cumdances* 

But although the doflrlnc advanced in Gofs v. V/ithcrs^ 
was fo very general and comprehenfivc : yet it certainly is not to 
be confidcred, as precluding the pofllbility of an exception to the 
generality of the principle there edablidied. 

Indeed, from the whole tenor of the Chief Juflic'e^s very 
learned argument upon that occafion, it is apparent, that he had 
at that very time an exception In his view : and from fome of the 
words he then ufed, it u^ould almod induce one to fuppofe, that 
his lordlhip had forefeen the vgry cafe, which actually came to 
be decided within a few years afterwards. 

It was a fpecial cafe referved at Guildhall^ at the fittings there Ham ifon r. 
before Lord Mansfield^ after Michaelmas term 1 760, in an adUon Mendes, 
brought againlt the defendant, as one of the iiifurers, upon a nuS. and 
policy of infurance from Virginia ox Maryland to London^ of a ***‘*<^ » 7 ^- 
(hip called the Setby^ and of goods and merchandize therein, un- 
til (he fliall have moored at anchor 24 hours in good fafety. The 
4;afe ftated for the opinion of the Court was as follows : 

That the fliip mentioned in the policy, being valued at 
Ii2CoA ; and the plaintlif. baying Interelt therein, caufed the po- 
licy 
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licy in queftlon to be itiade ; and the fame was accordingly made/ 
in the name of John MachintoJIj^ on behalf xnd for the ufe and 
benefit of the plaintiff,* and was fubfcribed by the defendant, as 
ftated, for looA That the (hip was in goodfafety at Virginia^ 
where (he took on board 192 hogflieads of tobacco, to be deli- 
tered at London. That on the 28th day of March ^ (he dep^uted, 
and fet fail from Virginia to London ; and on the 6th day of May 
following, as (he was failing and proceeding in her faid voyage, 
was taken by a French privateer called the Aurora of Bayonne. 
That at the time of the capture, the Selby had nine men on board; 
and the captain of the faid privateer took out fix, befides the cap- 
tain, leaving only the mate and one man on board. That the 
French put a prize-mafter and feveral men on board the (hip 
to carry her to prance. That as the French were carrying 
.her towards France^ on the 23d day of the faid May^ (he was re- 
taken off Bayonne, by an Engli/h man of war ; and accordingly 
fent into Plymouth^ where (he arrived the 6th day oi June follow- 
ing. That the plaintiff, living at Hull, as foon as he was in- 
formed what had befallen his (hip, the Selby, wrote a letter on 
the 23d of June to his agent John Machintojh, livnig in London, 
to acquaint the defendant, that the plaintiff' did from' thcnco 
« abandon to him his intereft in the faid (hip, a« to the faid 
loc/. by the defendant infured.” That the faid J, Af.oti the 
26th of Ju^e, acquainted the defendant with the offer to aban- 
don the (hip ; to which the defendant aijfwered, that he did 
not think himfelf bound to take to the (hip ; but was ready to 
** pay the falvage, and all other Ioffes and charges that the plaiii- 
tiff fuftained by the capture.” That upon the 19th day of 
Augujl, the (hip Selby was brought into the port of London, by 
the order of the owners of thecar^o, and the recaptors ; that the 
(hip Selby fuftained no damage from the capture. That the 
whole cargo of the faid (hip was delivered to the freighters, at 
the port of London, who paid the freight to Benjamin Vaughan, 
without prejudice. The queftion, therefore, fubmitted to the* 
opinion of the Court is. Whether the plaintiff, on the faid 26th 
day of June, had a right to abandon, and has a right to recover* 
as for a total lofs ? 

After two arguments at the bar upon this queftion, and after 
the Court had taken time to deliberate upon it, their unanimous 
refolution was delivered by the Chief Jufticc, 
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Lord 
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Lord The plaintiff has averred in his dcdaratloif, C H a P, 

as the bafis of his demand for a total lofs, that by the capture, . ^ 

the Ihip became wholly loft to him.” The general queftion 
is. Whether the plaintiff, who, at the time of his a£lion brought 
at the time of his offer to abandon, and at the tim,e of his being 
fiirft apprized of any accident having happened, had only, in 
truth, fuftained a partial lofs, ought to recover for a total one? 

In fupport of the affirmative, the counfel for the plaintiff inftfted 
on the four following points : ift. That by this capture, the pro^ 
perty was changed ; and therefore, the lofs total for ever, zdly. 

If the property were not changed, ^yet the capture was a total 
lofs. . 3dly, That when the fliip was brought into Plymmth^ 
particularly on the 26th day of June^ the recovery was not fuch 
as, in truth, changed the totality of the lofs into an average. 

4thly, Suppofing it did, yet, the lofs having once been total, a ' 
right vefted in the infured to recover the whole upon abandon- 
ing ; of which right he could never be dlveflied by any fubfe- 
quent event. 

As to the firft point. If the change of property were at all 
material between the infurer and infured, it v/ould not be appli- 
cable to this cafe 1 becaufe by the marine law of England^ there 
is no change of property, in cafe of a capture, before condemna- 
tion; and now by thea£t: of parliament, the jus pojllimlun con- 29 Geo. W. 
tinues for ever. I know many writers argue, between the in- 
furer and the infured^ from the diftinftion, whether the property 
was or was not changed by the capture, fo as to transfer a com- 
plete right from the enemy to a rccaptor, or neutral vendee, 
againft the former owner. But arbitrary notions concerning the 
change of property by capture, as between the former owner and 
rccaptor, or a vendee, ought never to be the rule of decifqn, as 
between the infurer and infured upon a contra£); of indemnity, 
contrary to the real truth of the fadt. And therefore I agree 
with the counfel for the plaintiff, upon this fecond point, .that 
by this capture, while it continued, the fhip was totally loft, 
though it be admitted, that the property, in the cafe of a recap- 
ture, never was changed, but returned to the former owner. 

The third point depends, as every queftion of this kind muft, 
upon the particular circumftances. It does not neceffarily follow* 
that, bccaufe theie is a recapture, therefore the lofs ceafes to be 
total. If the voyage be fo. defeated, as not to be worth the fur- 
rier 
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P. th^r purAiit ; If the falvage be high, and the other expenees 
^ great } or if the underwriter refufe to bear thcfc expenees/ the 
infured may abandon. Bat in the prefent cafci the voyage was 
fo far from being loft, that it had only met with a ftiort tempo- 
rary obftruftion ; the fliip and cargo were both entirely fafe ; the 
expence incurred did not amount to near half the value ; and 
upon the atftli of June^ when the (hip was at Plymouth^ and the 
offer was made to aband<m,, the inlurer undertook to pay all 
charges and expenees, tgr which the plaintiff might be put by the 
capture. The only argument to (hew that the lofshad not then 
ceafed to be total, was built upon a miftaken {uppofition, that the 
recq>tor had a right to demand a fale, and to put a ftop to any 
further profecution of the voyage. But that is not fo. The 
property returned to the plaintiflT, pledged to the recaptors for 
one-eighth of the value, as falvage for retaking and bringing the 
(hip into an Englijb port. Upon paying this, the owner was en- 
titled to reftitution. The recaptor had no right to fell the (hip. 
If they differed about the value, the Court of Admiralty would 
'have ordered a commifllon of appraifement. In this cafe, it was 
the intereft of the owner of the (hip, the owners of the cargo, 
and the recaptors, that (he (hould forthwith proceed upon her 
voyage from Plymouth to London. But had the recaptor oppofed 
it, or afiefled delay, the Court of Admiralty wou]^ have made 
an order for bringing her immediately to London^ hArport of de- 
livery, upon reafonable terms. Therefore^ it is moft clear, that 
upo)u the a(5th day of June^ the (hip had fuftained no other lofs, 
by reafon of the capture, than a (hort temporary obftru£\|om and 
. a charge which the defendant had offered to pay and firasfy 
This brings the whole to the fourth and laft point. 

The plaintifPs demand is for an indemnity. This a£lion 
then muft be founded upon the nature of his damnification, as 
it really is, at the time the aflion is brought. It is repugnant, 
^upon a contrafl of indemnity, to recover as for a total lofs, when.^ 
the final event has decided, that the damnification, in truth, 
an average, or perhaps no lofs at all. Whatever undoes the 
damnification, in whole or in part, muft operate upon the in« 
demnity, in the fame degree. It is a contradi£lion in terms, to 
bring an a£lion for indemnity, when, upon the whole events 
no damage has been fuftained. The reafon is fo much founded 
in fenfe, and the nature of the thing, that the common law of 

England 
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England adopts it, though inclined to ftriftnefs. The tenant is C tt A P. 
obliged to indemnify his lord from waite ; but if the tenant do, . ^ 

or fuffer wafte to be done in houfes, yet if he repair before any co. Lite. 
^£lion brought, there lies no a£lion of Vafte againft him. He 53* 
cannot however plead non fecit vajlum^ but the fpecial mat- 

ter. The fpecial matter (hews, that the injury being repaired 
before the a£lion brought, the plaintiff had no caufeof a£l;ion : 
and whatever takes away the caufe, takes away the adion. Sup- 
pofe a furety fued to judgment \ and afterwards, before an ac- 
tion is brought, the principal pays the debt and coils, and pro- 
cures fatisfadion to be acknowledged upon record : the furety 
can have no adion for an indemnity, becaufe he is indemnified 
before any adion is brought. If the demand or catife of adion 
does not fubfifl, at the time the adion is brought, the having 
exifted at any former time can be of no avail. But in the pre- 
fent cafe, the notion of the veiled right in the plaintiff co fue as 
for a total lofs, before the recapture, is fiditious only, and not 
founded in truth. For the infured is not obliged to abandon, ia 
any cafe ; he has an eledion. No right can veil as for a total 
lofs, till he has made that eledion : he cannot eled, before ad- 
vice is received of the lofs ; and if that advice flicw the peril to 
be over, and the thing in fafety, he cannot cled at all,,becaufc 
he has no right to abandon when the thing is fafe. Writers 
upon maritime law are apt to embarrafs general principles with 
the pofitive regulations of their own country : but they all feem 
to agree, that if the thing be recovered before the money is paid, 
the infbred can only be entitled according to the final event.” 

His lordfhip here cited the paffage from Roccus^ which we have 
already feen at the beginning of this chapter, and then proceeded 
thus : 


In the cafe of Spencer v. Franco^ though upon a wager po- 
Key, the lofs was held not to be total, after the return of the c. 4 . 
fliip Prince Frederick in fafety ; though (he had been feized and 
long kept by the king of Spain^ in a time of adual war. In the 
cafe of Pole v. Fitzgerald^ though upon a wager policy, the ma- 
jority of the judges and the houfe of Ibrds held there was no to- 
tal lofs, thc'ihip having been rellored before the expiration of the 
four months, the time for which (he was infurecL 


«The 
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*• The prefent attempt is the firft that ever was made, to charge 
the infurer as for a total loft, upon an intareft policy, after the 
thing was recovered } atid it is faid, the judgment in the cafe of 
Gefi V. Withers gave rife to it. it is admitted, that that cafe was ' 
no way limilar. Before that a£tion was brought, the whole 
fhip and cargo were literally loft; at the time of the offer to 
abandon, a fourth of the cargo had been thrown overboard ; 
the voyage was entirely loft j the remainder of the cargo was fifli 
perilhing, and of no value at Milford Havetiy where the Ihip was 
brought in ; the fliip fo (battered, as to want great and expenlive 
repairs, the falvage was one half, and the infurer did not engage 
to be at any expence : it did not appear that it was worth while 
to try to fave any thing : and the recaptor, though entitled to 
one half, as well as the owner of the (hip and cargo, left the 
whole to perilh, rather than be at any further trouble or ex- 
pence. But it is faid, though the cafe was entirely different, 
fome part of the reafoning warranted the propolition now infer- 
red by the plaintiff from it. The great principle relied upon was, 
** that as between the infurer and infured, the contraA being 
** an indemnity, the truth of the faft ought to be regarded ; and 
** therefore there might be a total loft by a capture, which' could 
•< hot operate as a change of property ; and a recapture lliould 
** not relate by 6£lion (like the Roman jus ptftliminii) as if the 
capture had never happened, unleft the loft was in truth re- 
“ covered,” This reafoning proved e eonvef/o, that if the thing 
in truth were ftfe, no artificial reafoning lhall be allowed to fet 
pp a total loft. The words quoted at the bar were certainly 
ufed; ** that there is no book, ancient or modem, which does 
“ not fay, that in cafe of the ihip being taken, the infured may 
“ demand for a total loft, and abandon.” But the propolition 
was applied to the fubje£l matter, and is certainly true, provided 
capture, or the total loft occafioned thereby, continue to the 
e of abandoning, and bringing the a£iion. The cafe then 
before the court did not make it neceffary to fpecify all the re- 
ftridions. But I will read to you verbatim, from my notes of 
the judgment then delivered, what was faid, to prevent any in- 
ference being drawn beyond the cafe then determined.” 

lordfliip, having read a great part of his former argument 
withtn. in that cafe, went on in tins way ; . 
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(* From tbU' mode of reafoning, it did by ao means follow* C 
that If the (hip and cargo had* by the recapture, been brought 
fafe to the port of delivery* without haring fuftained any damage 
at all* that the infured might abandon. But without dwelling 
longer u^n principles or authorities, the confequences of the 
preient queftion are decifive. It is impollible that any man Ihould 
defire to abandon in a cafe circumftanced like the prefent* but 
for one of two reafons* namely, either becaufe he has over-va>. 
lued, or becaufe the market has falleti below the original price. 
The only reafons* that can make it the intereA of the party to 
defire* are conclufive again!! allowing it. It is unjuft to turn 
the fall of the market upon the infurer* who has no concern in 
it and could never gain by the rife. And an over- valuation is 
contrary to the general policy of the marine law ; contrary to the 
fpirit of the a£! of tp Geo. 2. a temptation to f(aud, and a great 
abufe : therefore no man Oiould be. allowed to avail himfelf of 
having over-valued. If the valuation be true, the plaintiff’ is in- 
demnified, by being paid the charge he was put to by the cap- 
ture. If he has over-valued* he will be a gainer, if he be per- 
mitted to abandon : and he can only defire it, becaufe he has 
over-valued. This was avowed upon the firft argument : and 
that very reafon is conclufive again!! its being allowed. The 
infilrer, by the marine law, ought never to pay lefs, upon a con- 
trad! of indemnity, than the value of the lofs : and the infured 
ought never to gain more. Therefore, if there were occafion to 
refort to that argument, the confequence of the determination 
would alone be fufficient upon the prefent occafion. But upon 
principles, this adlion could not be maintained as for a total lofs* 
if the queftion were to be judged by the ftrid!eft rules of common 
law : much lefs can it be fupported for a total lofs, as the quef- 
tion ought to be decided, by the large principles of the marine 
law, according to the fubftantial intent of the contrad* and the 
real truth of the cafe. If the queftion is to depend upon the 
faft* every man can judge of die nature of the lofs* before the 
money is paid. But if it is to depend upon fpeculative refine- 
ments, from the law of nations, or the Roman jus poJlKminii con- 
cerning die change or' revetting of property* mo wonder that 
merchants are in the dark* when dodlors have differed upon the 
fubjed!* firom the beginning* and are not yet agreed. To ob- 
yiate too huge ao inference being drawn from thisdetermina- 

* 2 tioo* 



OF ABANDONMENT. 


0* H A P. tion, I deGre it may be underdood, that the point here deler- 
t . mined isi “ that the piaintifF, upon a po-icy, Ciin o^^/ recover 

an indemnity, according to the nature cf J^is c^^fe the time 
** of the a£\ion brought, or (at moft} at the time of his offer 
to abandon.’* We give no opinion how it would be, in cafe the 
fiiip or goods were i ^'flored in fafety, between the offer to aban- 
don, and the a£\ioii brought ; or between the commencement of 
the a£lion, and the verdid. And particularly I defire, that no 
mfe^nce may be drawn, << that in cafe the (hip or goods (bould 
** be reftored after the money paid as for a total lofs, the infurer 
could compel the infurcri to refund the money, and to take 
the (hip or goods that cafe is totally different from the pre- 
fent, and depends, throughout, upon different reafons and prin* 
ciple^. Here the event had fixed the lofs to be an average only, 
before the adtoti brought ; before the offer to abandon ; and be- 
fore the plaintiff had notice of any accident : confequently before 
he could make an eiedion. We are therefore of opinion, that 
cannot recover for a total, but for a partial lofs only ; the 
quantity of which has been eilimated by the jury at ten pounds 
per . 


But although the court did not chufe unneceffarily to decide, 
whether, after payment as for a total lofs, the underwriter could 
oblige the infured to refund, if it (hould afterwards prove to be 
but partial : yet in the year 1 766 this very fame queftion came 
before them. It arofe in the cafe of Da Qojla v. Pirth^ which 
was cited at large in a preceding chapter 5 and the court held, 


O* Ccfti t 
. fr'irfh, 

4 - r. 
^966. 


#966. * ■ a* there was a folcmn abandonmenti and the mon^ was 
Viae ante, jin4 ag there was alfo an agreement that the inturers 

V. 1. J67. content with fuch falvage as the fum infured bore to 

the whole intereft, the infured Ihould notlw obliged to refund, 
but the infurer iboold (land in bis place for the falvage. 

So alfo in the cafe of Hamilton v. Mendes, the fa£l of tlie 
capture and recapture having come to the knowledge of the 
atrured at the fame time, Lord Mansfield in delivering the opU 
nion, exprefsiy referves to the court a clear right to decide, 
without being at all fettered by the cafe then in judgment, 
up<m the point as a new one, when the Jbip or goods infured Jhotid ' 
haffpen to it refiored ietwein the time of the offer to nbandon, and’ 

, i -tbo 
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tht time of tie aSien brought. For,” faid his Lordfliip, ** we C H A k 
gi^ no opinion how it would be, in cafe the fhip or goods . j 
Were reftored in fafety, between the offer to abandon, and the see we, 
action brought : or between the commencement of the adion, **** 
and the verdict.” The former of thefe points, namely, the re- 
ftoration of the property after an oiler to abandon, upon the 
fuppoiition of capture, and the time of bringing the aftlon* 
came on lately for confideration, for the firft time, in the follow” 
ing cafe; and as the judgment was very ably pronounced, I 
make no apology for giving it in detail. 


It was an action on a policy of infurance on the (hip called Bainkide, 
the Mary, valued at 6000/. at and from Liverpool to any port or 
ports in Jamaica^ during her ftay there, and from thence^o her Mich.^49. 
port of difcharge in Great Britain (the reft of the policy is not ,0 t,it. 
material). Tiiere was another count upon a policy on freight F* 
valued at 4000/. upon the fame voyage. At the.trial, before 
Lord EUenborough, the following fafis were found. The fliip 
failed from Jamaka-vivAi. a cargo and freight bound to Liverpool. 

On tlie 2 1 (t of September fhe was captured during her homeward 
voyage by an enemy. On the 25th ' day of the fame month fhe 
was recaptured. On the 30th day of September, the plaintiffs 
received intelligence at Liverpool of the capture, but not of the 
recapture, and on the day following, communicated the fame to 
the underwriters, *and gave notice of abandonment. On the 
2d day of OSlober intelligence of the capture was confirmed. 

On the 6th of Oblober, five days after the notice of abandon^ 
ment, the plaintiffs received the firft intelligence of the recap- 
ture of the veffel, and that (he then lay at Loch Sviilley in Irela^, 
in fafety, in the poffeilion of the recaptors. This intelligence 
was immediately communicated to the underwriters, with no,, 
tice that the plaintiffs neverthelefs perfevered in their abandon- 
ment ; b^jt offered to do their belt for the jienefit of thofe, who 
Ihould ultimately be. concerned and interefied in the veffel, 
without prejudice. Under fuch offer, and by agreement with the 
underwriters, without prejudice to either party, the plaintiffs 
have compromifed with the recaptors; the veffel has been 
reftored, and has arrived at Liverpool, being her port of dif> 
charge according to the terms of the policy, wheire Ihe now is 
in faiety. And the owners have alfo without pr^udice teceived 
: . . a 3 .the 
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the freight of the goods on board her, and the proportion of 
falrage and expences of fuch goods. The plaintiffs obtained 
the poffeffion of the veffel at Loch Snvjlley under the faid agree- 
ment, after the notice of abandonment, but before the adion 
was brought $ and the veffel did not arrive at Liverpool till after 
the commenceiQent of the adion. The Ihip was never taken 
into an enemy’s port, not did (he fuftain any damage, whilft in 
poffelEon of the enemy. The amount of the falvage, damages 
and charges upon the (hip is 15/. 41. and upon the freight, 
iiJ. per cent, on the fum infured. The defendants 
paid to the plaintiff# before the commencement of this adion 
57/. lax. id. being the amount of their proportion of an avef;^e 
lofs upon the two policies, which the plaintiffs accepted, with- 
out prejudice to their claim of a total lofs upon their abandon* 
ment. This cafe was fully argued at the bar, and then. 

Lord ElUnborough faid — << This cafe, though new in fpecie is 
by no means new in principle : and though Lord Mansfield^ in 
Hamilton v. Mendes faid, that he would not decide how the cafe 
would be, if the (hip and goods were reftored in fafety between 
the offer to abandon, and the adion brought ; yet there can be 
no doubt what his decifion would have been, if the faAs of this 
cafe had been brought in judgment before him. The fafls of 
the cafe are, &c. (here his Lordlliip dated the fadls of the cafe 
as above related.) Now the quedion is, whether that, which 
in the refult turns out ta have been only a partial lofs, and that 
to a trifling extent, (hall, becaufe of the notice of abandonment, 
which was giv^n under the fuppoGtion at the time that it was a 
total lofs, be now recovered againd the underwriters as a total 
lofs, after it is afcercained to be only a jpartial lofs ? To give 
cffe£l to this claim would be grievoufly to enlarge the refponfi- 
bilicy of underwriters, and to make them anfwerable not for 
the a£lual lofs fudained by the affured, whom they have engaged 
to indemnify againd the rilks in the policy's but for a fuppofcd 
total lofs at the time of the notice to abandon, when that tota{ 
lofs, as it was fuppofed, had in fa£l ceafed to exid. But tt has 
been contended by the plaintiffs’ counfel, that if the abandon- 
ment is once well made, a right of a£lion thereby becomes 
veffed, which cannot be deyeded by fubfequent events. That 
prppofition is not only not true in the whole, butis not true in 
of its partSf true pf a UPtipc pf abandonment is 
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only thiS| that if the of^er to abandon turns out to have been ^ ^ 

properly made, upon the fuppofed fads, which turn out to be . ^ ^ 

true ; tlie aflured has put himfcif in a condition to infiil on his 
abandonment. But it is not enough that it was properly made 
upon fads fuppofed to exift at the time, if it turn out that cir-' 
cumftances exiited, unknown to the parties, which did not en« 
title the aflured to abandon. The notice would be properly 
given, upon intelligence received, and really credited by the 
aflured, of the (hip’s being wrecked, whether that intelligence 
,were true or not, and although the letter cpiiveying the intelli- 
gence (hould turn out to be a forgery : and yet it is clear that 
no right of adion would veil, founded upon fuch abandonment, 
thus made upon falfe intelligence, without any fad to fupport 
it. What is the notice of abandonment more than this : that 
the ajfared^ having had notice of circumjlancesy ivhich entitle him^ 
if true^ to treat the adventure as a total lofs^ in contemplation of thofe 
eKiJling cipcumjlances^ cajls ivhat is confdercd as a defperate rifk on 
the underwriter P But does not all that prefume the exiftence 
of thofe fads, on which the right refults to him of calling upon 
the underwiiters, to indemnify him i But if all this turns out 
to be a mifconception ; if, at the time, it had ceafed to be a total 
lofs, and no damage had happened ; or if the only damnification 
arifes out of the very ad, which has faved the thing infured 
from total lofs, namely, the falvagc on the recapture, the whole 
foundation of the abandonment fails. It was then argued, that 
if the right of abandonment once veiled, and was aded upon 
in time, it cannot afterwards be devetted by fubfrquent intelli- 
gence of other circumftances and events : but the cafe of Ma^ a P* 
earthy v. Abel is an authority to the contrary ; for there, though 
notice of abandonment were well given at the time, yet it was 
devefled by fubfequent circumftances, where it appeared that 
the caufe of the abandonment had ceafed to exift. 

Next it is contended, that by the flilp’s being carried into a 
port of Ireland ouTt of the courfe of her voyage, after her re- 
capture, the right of abandonment revived. ' I do not, however, 
underftand, whether this is infifted upon as an entire and 
dillind caufe of abandonment, or as conneded with the cap- 
ture and recapture. If it grew out of the recapture, let us fee 
what Lord Mansfield fays of it in Hamilton v. Mendes. The 
u third point depends, as dvery queftion of this kind mull, on 

• 4 ‘‘ the 
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C H A P. ti the particular circumftances. It docs not neceflarily follow 
^ that, becaufe there is a xecapture, therefore the lofs ceafes 

it to be total. If the voyage be fo defeated^ as not to be worth 
the further purfuit.** Here no voyage is loft or defeated, for 
the voyage is performed. ** If the faJyage be high.’* Here it is 
pot fo, but very trifling. If the other expence be great, and 
the underwriter refufe to bear them.” Here the expences 
are not great, and the a£tual lofs has been paid by the under- 
writers into the hands of the afliired. If, indeed, after the re- 
capture, the fliip had been carried into a port abroad, and the 
fale had become inevitable, becaufe no perfon would indemnify 
the recaptors for their one- eighth falvage, that might have made 
it a total lofs ; but that is not the prefent cafe ; and therefore 
none of the circumftances put by Lord Mansfiefd,^ which, after 
a recapture, might ftill make the lofs total, exift in this cafe. 
1 cannot, however, but confider, as at prefent advifed, that the 
abandonment muft be taken generally, as relating only to the 
a£lual ftate of things, at the time pf the abandonment made ; 
and if neceflfary (o the decifion of this cafe,* I (hould wi(h to 
have that point fully confidered. I am not difpofed to enlarge 
the grounds of abandonment againft underwriters, a privilege, 
which, every one knows, has been much abufed. In almaft. 
every cafe of a valued policy, it is the intereft of the aiTured tp 
abandon ; and it therefore becomes the court to watch every 
fuch cafe ; and in no inftance to enlarge that, which in its nature 
IS only a partial into a total lofs. In Macarthy v. Abely it might 
as well have been faid, that having been once a total lofs, it was 
(o continue a total lofs : but it was held otherwife, and that cafe 
Is no otherwife diftinguiihable, except eventually that turned out 
to be no lofs ; and this is only a partial lofs. But 1 can fee no dif- 
ference, whether it ceafed,by fubfequent events, to be a total lofs 
altogether ; or whether it was reduced by the events to fo'minutq 
f Vatt p a lofs as in the prefent cafe. Then, a$ in the cafe of Godfal v. Boldero^ 
72 . poft. we look to the real nature pf the contrail in \ policy of infurance : 

and there it was confidered to be, as it is, a mere contrail of in- 
demnity. Therefore, ^ough in that pafe, there was ^ total lofs 
with rerpe& to the fubjefl matter pf the riik infured, yet circum- 
(taxioes having afterwards intervened, which adeemed the lofs 
of the infured, be was held not to be entitled to recover. So here, 

' pf that which was fuppofed robe a total lofs, at the time of the x\o« 

' ^pe of abandpntnent firft given, ha^ peafed to be fo, and in the 

- 
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event only a fmall loTs has been incumd^ that is the real amotmt chap. 
of the damnification under this contrail of indemnity ; and that r ^ 
has been paid by the underwriters.” 


The three other judgesi Grofe^ L0 ilancy and delivered 
their ppinions concurring^ith his Lordfhip : and judgment * 
was pronounced for the defendant. 


It has been already faid| and from the preceding cafes It 
feems to be a neceflary inference^ that in Order to entitle the 
owner to aban4on9 there mud, at fome period or other of the 
voyagCi have been a total lofs ; for‘ he cannot be allowed to turn 
a partial into a total lofs. There was, however, a modern cafe^ 
in which this was the fingle point to be determined. 


It was an aftion on a policy of infurapce upon the (hip ^*|I^*** 
Friendjbipf from Wyburgh to Lyntt^ fubfcribed by the defendant St. Barbe. 
for 100/. at two guineas per cent. The defendant pleaded a 
tender, and paid 48/. into court. The caufe was tried at Guild* < 
hall^ before Mr. Juftice Bullety when a cafe was referred for the 
opinion of the court, dating that the damages fujlained by the 
Jbip in the voyage infuredf did not exceed 48/. per cent^ which fum 
. the defendant had paid into court, upon pleading in the a£Iion# 

That when the (hip arrived at the port of Lynn (he was not 
worth repairing^ The quedion for the opinion of the court 
wasi Whether the plaintiffs had a right to abandon } 


This cafe came on to be argued when Lord Mansfield was 
abfent. 


Mr. Judice Willes. — The quedion is, Whether, underthefe 
circumdances, the plaintiffs had a right to abandon ? or, in other 
words, Whether they can turn a partial into a total lofs ? The 
lading of the jury in this cafe determines the quedion, becaufe 
it is exprefsly found tbit the damage did not exceed 48/. per 
eent^ The cafe then 'dates, that the (hip was not worth repair- 
ing, b^t no mention is made of what was her real worth ; fo^ 
that the remaining materials of the (hip, if fold, may make up 
the differenpe between 48/. and 100/. percent. There has been 
no lofs eitlijcr of the (hip or of the voyage j but, being an old 
fliip, (he fuflered fo much that (he was not worth repairing, 
i ^aunof dete^ine Acre was a total lofs, when the 
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CHAP, jury have already fuid that there was only a lofs of 48/. per 
a As to the cafe cited of Bond v. Hunter^ this quefeion 

never occurred in it. The a£iion was brought upon the home- 
ward-bound policy i and it was fufEcient to fay, that that policy 
never attached, for the (hip had received her death's wound in 
Tide fupri, her outward-bound voyage. In the cafe of Milles v. Fletcher^ 
a total end was put to the voyage. In the other cafes, the 
quedions arofc upon Ioffes which had happened during the fevc- 
ral voyages ; here the voyage has been performed, and the (hip 
is arrived ; and after the jury have found that .the damage fuf- 
tained did not amount to more than per cent, the court are 
precluded from faying it is a total lofs.” 

Mr JufticCi^iw^. — ** The fails found in this cafe preclude 
any queftion, Whether this can be conftrued to be a total lofs ? 
If the infurers fliould be held liable here, it would be making 
them infure the goodnefs of the (hip \ and if the owners can 
recover as for a total lofs in this cafe, they might equally have 
recovered on account of the bad condition of the veffel, though 
(he had not received much damage at fea. It is not ftated that 
the (hip received her death's wound in the courfe of her voyage. 
When (he came into port it was found (he was not worth repair- 
ing ; but mn conjlat if (he had not received any damage during 
the voyage, (he would have been worth repairing. And though 
the veliel was not in a found (late, yet (he had arrived in fafety 
twenty-four hours*, and the jury having cxa£lly defined what 
degree of damage (he had fuffained, we cannot fay that the 
' plaintiff ought to recover any more.” 

Mr. Juftice Bullet . — «« Nothing can be better eftablifhed than 
that the owner of a Ihip can only abandon in cafe of a total lofs. 
The cafes which have been cited went upon that ground. In 
the cafe of v. Mackenzie, though the (hip was brought 

into port, yet the capture, as betwe;cn the affurer and affured, 
was a total lofs. But fbere is no injlanee v>here the ^vner can 
ahanden^ unlefs at fome period or other of the voyage there has been 
a total lofs. No fuch event has happened here ; for the jury 
hate exprefsly found, that the lofs amounted only to 48/. per 
cent. Even allowing total lofs to be a technical expreHion, yet 
the manner in which the plaintiff’s coun&l has ftated jt, is 
rather too broad. It has been bii, that the ipfarance muft be 

« taken 
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taken to be on the fliip as well as on the voyage ; but the true chap. 
way of confidering it is this : it is an infurance on the {hip for the . 

voyage. If either the lhip» or the voyage be loft, that is a total 
lofs ; but here neither is loft. The cafe of HamilUn v. Mtnies 
b decifive.” Judgment for the defendant. 


In another cafe, an adion was brought on a policy of infur- *^“1?**!!* 
ance on the Prince of Wales^ in port or at fea, for fix months, £aftfr, 
from the i8ih ftdy 1777. The fliip in queftion was in govern- 
mcnt fervice, bound from Cork to ^ehec. She arrived there, 
but the feafon being too far advanced before (he was ready to 
return, (he was removed into the bafon : but, on the X9th JVi?- 
vember^ (he was driven from thence by a field of ice, and da- 
maged by running on the rocks. The condition of the (hip 
could not be examined till April following, after the expiration 
of the policy. She wa^ then, however, found to be bulged and 
much injured, but not thought irreparably fo. In the progrefs 
of the repair, difficulties arofe for want of materials \ and the 
captain, after cotifulting the merchants and agents in the coun- 
try, fold her. An account was made up, charging the infurers 
with the whole amount, and crediting them with the fums for 
which, the (hip fold, as falvage. 


Lord Mansfield^ at the trial, faid : The great point in the 
caufe is. Whether this is a total lofs by this accident I It is a 
new queftion : upon which I (hall referve a cafe for the opinion 
of the court.” After argument by counfel on both Gdes, his 
lordfhip faid, the juftice of the cafe feemed to be, that the lois 
in November fliould be taken as an average^ not a total one ; and 
that the whole court were of opinion, that the (hip (hould be 
confidered as damaged pn the 19th of November, but not totally 

lofi. 


In a fubfequent cafe before Lord Kenyon^ at Nif Prius^ it was M'M.ftcri 
held in an aAion on a policy for fx months, where the (hip had ^hooU 
been captured and carried into CharUfown, fold by the captors, at gL h/ 
by authority of the French conful there, and purchafed by the * jJj 
captain for account of the orginal owners, that this was only EfFinarr^t 
to be confidered as a partial lofs, and that the owners, could not 
abandon. Lord Kenyon being of opinion that the captain was 
Sgept fw tb^ pwnersi teeprering the refiel upw their account, 

aud 
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CHAP, and pAying a kind of falvage, the amount of which wovld Ve 
, ; the lo& fuftained} and whi^ only conttituted an average lols. 

Hjis lordfliipi however/ admitted) that when the {hip had been 
captured and carried into port in the enemy’s pofieffioO) the 
afliired at that period might have abandoned. But not having 
done fo till the veflel was recovered, they could now only go 
fox an average loft. 

yrhen the cafe of M*Mt^erj v. SbooBred was before the coart 
at JVj/f Pritfit it did not occur tp the connfel for the defendant 
to objed, that the zSt of the French conful was illegal, and 
contrary to the law of nations: and confequently that the 
money paid by the original owners, there being no fenteqce of 
condemnation, was in the nature, of a ranfom ; and that ranfoms 
being pofitively prohibited by the ftatutes of 22 Gee. III. ch. 25. 
and 33 Gee. 111 . . ch. ri6. . f. 37, 38, & 39, the money paid by 
an aflured for the ranfoohcould not be a charge upon the un- 
But in a fubfequent ca(e, where this objedion was 
STcrmRep. taken, and a cafe referred upon it for the opinion of the 
Sn'iai’c, court, the whole court, after two arguments, were unanimoully 
.opidioh that the objeAion was well founded } that money 
* ‘ ' paid by an aflured under thofe circumflances was a ran* 
ibm ; and confequently could not be recovered from the under-* 
writers. 

Thefe cafeSp and the judgments upon them, have been cHed 
at lengthp becaufe the principles of abandonment are fo deafly, 
and accurately defined^ and arc fo aptly illuftrated by referring 
them to the particular circuihftances ariGng in thofe caufeSp that 
it would be abfurd to infift more upon the {ttbjc£^ ; as the reader 
muft from them be able to colleft every thing relating to aban- 
donments Nor let it be obje^edp that thofe were atmoft ail 
cafes of abandonment after a capture ; for many of the rules 
there laid down were general ih their nature» consprehending 
cafes of wreckp and detention} mutatis mutandis^ as well as tholi^ 
of capture. This will beft ex|>lained by putting two poffibic 
^afess - 

£ Barr.69€. Suppofe a neutral (hip is arreftedp and detained by a foreign 
prince by an embargo, the owner inunedhtcly, upon hearing of 
this accident, would have a right to ’abandon *, becaufe no man 
if bQ^nd to. wait the event of^ an embargo. But if the fai^e 
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finp thftt brings an account oC the embargo, ibott|d dfb tiiforlki chap, 
bifn, chat the cmbairgo .wat taken off, chat (te (hip bad only been:* . ^ 

detained two or three dap, that rery trifliog or no daOUge hfd 
arifea, then it is impofl^Ie to fay that tbe^merebaiit may aban- 
don $ becaufe^ as we have (een» it iaatptincipleof good ^fe, 
chat a man cannot make his ele£rion| whether he will abandon 
or not| till he receive advice of the iofs ^ and if by the fame ^ B«r. 
conveyance, it appear that the peril is over, and the thing 
infured is in fafety, he has Ipft his elefrion entirely ; becaufe 
he has, and can have no right to abandon when his property 
U fafe. 

The fame principle governs in the cafe of wreck; for let us 4 ®“«* 
fuppofe a trunk of bullion, as in the cafe of Da C^a v. Firth^ 
to be the property infured ; and that, the (hip being wrecked# 
this tfunk of •courfc goes to the bottom ; the owner would in- * 
ftantly be entitled to abandon to the underwriter, and to caU 
upon him to contribute as in cafe of a total lofs. But if it (hould 
to happen, that before the *a£lion was brought, or before the 
offer was made to abandon, the bullion (hould be recovered, 
and reftored to the owner at the place of deftination, upon pay- 
ing a moderate falvage ; in that cafe it would fall within the 
rule of Hamilton v. Mendes ; and the alTured would only be 
entitled to recover an indemnity, according to the nature of bis 
cafe at the time when the aAion was brought ; confequently he . 
would not be allowed to abandon. 

But it has been fettled alfo by a folemn decifion of the court Mtnnsnz v. 
of King^s Flench in what cafes a lofs Qiall be deemed to be total, 
after an accident by perils of the fea. A policy was effeded in as Geo, 
London upon the Jhip Graecy her cargo and freight^ at and from 
<< Tortola to London^ warranted to depart on or before the (ir(t 

of Augufi xySt. The (hip valued at 2,470/., the freight at 

2,250/', and the cargo at 12,400/. At a premium of 25 
<< guineas per cent, to return 10 per cent, if (he depart the Weft 
<< Indies with convoy for England and arrives.*’ At the head of 
the fubferiptions is the following declaration, viz. on Jhip^ freight^ 
and goodly warranted free of particular average. This (hip, with 
hex cargo, was a Dutch prize taken by a privateer of Tortola^ 
and was there condemned ; during the whole of her ftay at Tw- 
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chap, iohi (four or five months^) (he was never unloaded* On the 
^ whole fleet of merchantmen got under way, 

under the convoy of the Cyehps^ lie. but not being able to get 
clear of the iilands that day» they caft anchor during the night, 
and the next day got clear of the iflands* About to o’clock on 
the 2d of Augufi^ (everal fqualls of wind arofe, which occafioned 
the (hip to (train and make water fo fall, that the crew were 
obliged to work both pumps ; and| on the third) the captain 
made a fignal of diflrefs : in confequence of which) (he was 
obliged to return to Terida^ under proteAion of one of his 
majefty’s (hips. The captain made his proteft, and a furvey 
was had, by which the (hip was declared unable to proceed to 
fea with her cargo, and that (he could not be repaired in any of 
the Englijb iflands in the Wejl Indus i and that many of the 
fugars in the bilge and lower tier were wa(hed out, and feveral 
of the calks broke and in bad order. The (hip and the whole 
of the cargo were fold accordingly at Tortola. The alTured 
claim a total lofs of (hip, cargo, and freight, which the jury 
thought right *, and found accordingly. A motion was made 
for a New Trial, which upon full conGderation was refofed. 

Lord Mansfield^ after ftating the evidence, and that his pre- 
judices at the trial were in favour of the underwriters, pro- 
ceeded thus: ** but notwithdanding this inclination of my 
opinion, upon full conGderation we think the jury have done 
right. If by a peril infured the voyage is loft, it is a total lofs i 
otherwife not. In this cafe the (hip has an irreparable hurt 
within the policy ; this drives her back to Tortola^ and there is 
no (hip to be had there, which could take the whole cargo 
on board. There were only two (hips at Tortola, and both could 
not take in the cargo. To (hew how completely the voyage was 
loft, and that no (hip could be got, the afiured have not been able 
to fend that part of the goods, which they purchafed, forward 
^0 London. It is admitted there was a total lofs on the freight, 
becaufe the (hip could not perform the voyage. The fame ar«' 
gument applies to the (hip and cargo. It is a contradi of ki« 
demnity i and the infurance is that the (hip (hall comd to London. 
Upon turning it in every view, we are of opinion that the Voy- 
. age was totally loft, and that is the ground of our determina- 
tion.” The rule was difeharged. ^ 

2 Where 
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Where a neutral (hip bound from America to HaH)re was dc- CHAP, 
tained and brought into a Britijb port for the purpofe of fearch ; . 

and pending proceedings in the Admiralty, the king oi Great nark^rv. 
Britain declared Havre in a date of blockade, by which the ® 
further profecution o^the voyage was prohibited ; this was held Le for 
to be a total lofs of the voyage^ which would entitle the neutral af 
fared to abandon^ and to recover as for a total lofs. But not hav- the end of 
ing given notice of abandonment in due time, he could only 
recover for a partial lofs. tijc end of 

chjp, 2, 

on illegal 

But in all the cafes lately quoted and commented upon, it will voyage*, 
be feen, that to juftify an abandonment, the lofs mud be occa- ' 

Honed by one of the perils in the policy, and therefore although 
a lofs by wreck or capture^ by an arrejl or detention of princes^ is 
perfe£lly underftood in the law of England^ yet it has been held 
not tc be a lofs within the policy, for which the aiTured can 
abandon, and recover as for a total lofs of cargo, that the port 
of dedination has been (hut by order of the enemy againd (liips 
of the nation to which the fliip infured belongs, although the 
cargo was fiih, and although it was obliged to be fold at another 
port for a vcryfmall price. As this is one of the leading cafes 
upon the fabje£t, I (hall lay it before the reader the ntorc 
largely on that account. 

It was an a£lion on a policy of infurance on Pilchards^ on H^dklnfon 
board the Panaro^ at and from Mount's Bay in Cornwall to v.Robinfon, 
Naplesy with leave to join the convoy at Naples or tlkvrhm. Puiu jSS. 
The policy contained the ufual memorandum, exempting the 
underwriter from average Ioffes on fjb, &c. unlcfs general, or 
the (hip be dranded. The declaration dated the lofs to be, 
that after the loading of the faid pilchards on board, &c- the 
faid (hip or veffcl with the pilchards, &c. &c. departed and 
fet fail from the faid port of Penzance aforefaid, on her faid 
intended voyage in’ the faid writing and policy of infu- 
ranee* mentioned, and afterwards, and whild the faid fliip was 
fo failing and proceeding on her faid voyage, and before her 
« arrival at Naples^ to wit, on, &c. the port of Naples aforefaid, 
wis by the perfons cxercifing the powers of government in 
the kingdom of Naples^ fhut againd all (hips the property of 
** any of chefubjefts of our Lord the King, or failing under the 

colours 
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C.H A P. ti colours of bur Lord the King, and againft all. merchandl^b, 

. “ the property of any fdch fubje£f s, carried in fuch (hips, under 
** the pain of fuch fliips and merchandize being conhfcated by 
** the peribns exercifing the powers. of gorernfflent in the king- 
** dom of Naples, whereby the faid (hip with the faid pilchards 
** on board (the faid (hip being then and there the property of 
**■ fubje£ls of our Lord the now King, and mling under the 
** colours of our Lord the now King, and the pilchards being 
'* then and there the property of the plaintiiF, who was then and 
** there a fubjefi of our Lord • the now King), was then and 
** there prevented from ptirfuing her voyage to Naples aforefaid, 
** and the voyage was thereby then and there wholly defeated 
** and loft, and the pilchards then and there became of no value 
** to the plaintiff.” At the trial before Lord Alvanley it ap> 
peared amongft the other fa£ls, that after this veffel failed from 
Lijbottf in the profecution of her vopge, (he received intelligence 
that Engltjh vefiels were excluded from all the ports of Naples : 
and that afterwards the commander of the convoy ordered, that 
all veffels deftined for l^aples or SiV//y were to proceed to Pert 
Mahon^ where the report refpeding the ftate of the ports of 
Naples was confirmed. That in confequeilce of this, a furvey 
of the cargo was taken under the diredlion of the Vice*Admi. 
ralty court of Minorca, and fold there for a fmall fum of money. 
The affurdd abandoned to the underwriters, who refufed to ac* 
cept it. The jury found a verdi£k for the underwriters, to fet 
afide which a motion was made in the following term. After 
arguhient at the-bar and time taken to deliberate^ 

Lord Alvanley delivered the judgment of the court confirm* 
ing the verdi£l of the jury. His Lordlhip (aid, The queftioQ 
is. Whether the circumftances, which have happened, amount to 
a total lofs within the policy i The policy includes capture and 
detention of princes, and any lofs, which neceffarily arifes from 
fuch a£ls is a lofs within the policy. * But it ^s appeared 
to me, that where underwriters have' infured againft capture 
and reftralnt of princes, and the captain, learning that if he 
enter the port'of his deftination, the veftel will be loft by «on* 
^fcation, avoids that port, whereby the objeft of the voyage is 
defeated, fuch circnmftances do not amount to a peqjl operating 
to the deftru^ion of the thing infured. If they could, the 

fame 
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fame principle would have applied in cafe information had been C R 
receiv^ at Falnuutb'^ that the (hip could not fafely proceed to 
ifapUt. In Goft r, IFitbfri, Hamilten v. Mendet, and MiUts v. 
Fletebtr^ tlie principles, by which a total lofs 4 to be afcertained, 
are clearly laid down. It is there faid, " that if the voyage be 
** loft, or not worth purfuing, if the falvage be high, if funher ex> 

<* pence be neceftary, if theiofurer will not at all events undertake 
to bear that expence, &c. the infured may abandon, notwith* 

*< ftanding a recapture.** But the doflrine thus laid down is 
only applicable to cafes in which the lofs is occafibnedby a peril 
infured againft, which, as it appears to me, muft be a peril aA> 
ing upon the fubjeA immediately, and not circuitoufly, as in 
the prefent cafe. Without entering, therefore, into the queftion 
which has arifen in anotlier cafe (See Dyfon r. Rnvcroft ante, 
p. 153 ), I think that the detention of: the cargo on board the 
(hip in a neutral port in confequence of tho danger of entering 
the port of deftination, cannot create a total lofs within the 
meaning of the policy, becaufe it does not ariie from a peril 
infured againft. This is an infurance upon an article from 
England to Naples, warranted free from particular average. 

The plaintiff, therefore, cannot recover, unlefa the article be 
totally loft by a peril within the policy, and fuch peril muft, as 
I think, a£t direblly and not collaterally upon the thing infured, 

I much doubt, whether, if a verdi^k had been found for the 
plaintiff, judgment might not have been arrefted. With refpeA 
to the cafe of Manning v. Nevsnham it may be obferved, that 
Lord Mansfield exprefsiy decides it upon the ground of the 
voyage being loft by one Of the perils infured againft, namely, 
by tempeftuous weather. The words of Lord Kenyan in the 
cafe of M‘ Andrews v. Vaughan, in which he lays down that the 
infured may recover for a total lofs, if the voyage be loft, muft 
be taken with reference to the c^ife before him, in which the 
injury arofe from capture. The cafe of Coding v. Frafer, 
{ante, 151.) is an extremely ftrong authority to fhew that if the 
article infured (being one of thofe mentioned in the memoran.. 
dum) remain in fpecie, the affured cannot recover, though it be 
rendered ^tally ufvlefs, and never reach the p&rt of deftination. 

But that cafe did not involve the queftion, on which this cafe 
turns, namely, whether the lofs was occaGoned by a rilk within 
the policy. Here, without entering into the queftion, hew far 

T _ the 
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C H A Pj the catgb wa? totally loft, the claim made by. t]iic afluifed Ifes 
, •ffom the fc 5 p not 'proceeding to that port to which (he waa.def* 
tined. Had flie proceeded to NapU/^ the lofs infured againft.migbt 
havearifen. If we were to decide that the falc at Port Mahon 
was a total lofs within the policy, it would afford to owners 
, infuring cargoes of the defeription fpecified in tlie memorandum, 
the opportunity of creating imaginary dangers whenever the 
cargo was not likely to reach the port of defiin^ion in a found 
ftate, and by giving notice of abandonment to throw a lofs upon 
the underwriters, to which they are not liable by the terms of 
the policy. YTe are of opinion the verdid was right. 

Lubbock V. A fimilat cafe, except that the cargo was not of a pcrifliable 
I'^ture, came before Lord Elhnborough^ who faid, that if fuch 
so. a lofs, as the ftiutting a port againft veffelsof the nation to which 

the (hip belongs, was allowed, every (I)ip about to fail from the 
port of London for a port which had fallen into the hands of 
the Frencki might be abandoned. The plaintiff being nonfuited 
upon another ground, it never came again birfore the court. 

pi nckfii- A decifion upon (imilar principles was made by Lord Ellcn^ 
Lnd-n Af* the following cafe. The inmrance was on gopdsoii 

jur.f cc Ct. thefliip IViiliami at and from London to Revel. The (hip failed 
W.ch?jgc*i.* from the Nore under convoy of the Fonejicr^ (loop of war, for 
the Soiiffdj and arrived there on the 27th qf O^ober 1807. Tljc 
ftip proceeded from thence towards/iLi'W, on the I5ch of Novetn^ 
btr^ under convoy of the Garnett (loop of war. On the i7tli of 
iJovember^ whilft the (hip was proceeding on her voyage with the 
convoy, it became known to the convoy, that an embargo was 
laith on all Britiflo (hips in RuJJiau ports ; and in confcqucncc 
thereof the (liip, under the orders of the convoy, returned to 
Copenhagen roads on the 18th of the fame month. The fliip 
WillioTn^ together with the convoy, afterwards proceeded to lay 
qS Gottenburghj a Swdijh port, for fix days 5 and the (hip in - 
fured might have gone into that port, if the captain had fo 
thought fit, Sweden being then at war with Rujfta^ but in ami^y 
with this kingdom.* The (hip failed from Q^'^Gottenhurgh the 
30th of November 1807, witH the Garnett and fleet for England^ 
with the aoditional convoy of the Spitfire Hoop of war. The 
j^ip was laft fecn on the 3d pf pecember 1807, diftant 

6 ten 
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leagues frooi ^)jc Naze of Nor^ay^ whari the fea taa high, and ^ h 
not having beea^i^nce beaYd of, (he was admitted to be h)Jl« 
lioftilitiea bet weenr this country and Ru/JSa commenced on the 
iSch of December^ and between this country ani Denmark iii the ^ 
September., . ^ i! 

. Lord Ellenborou^b told the jury that this was a contrail for 
the voyage out, and that although a ihtp from necejftj might be 
allowed to take a cWcuitous courfe, yet the ultimate point of 
dellination muft ever be the fame. That fuch a necejfity might 
perhaps even juftify a return to England^ if it could be proved 
fatisfailorily, that it was the intention of the parties to feize th<? 
iif If favourable opportunity of returning to ReveL No fuch 
evidence appears in the prefent cafe. Neither doss it appear 
that the convoy compelled the return to England : for although 
the iirft part of the cafe dates that the return to Copenhagen 
roads was under the orders of convoy ^ the return to England is npt 
averred to be under fuch compuKion, I mud therefore take this 
to be a voluntary abandonment of the voyage. And at all 
events, even if there had been an intention to return to * 
war intervened before fuch an intention could be executed, and 
that would put an end to the contrail* The plaintiff was non* 
fuited. 

I 

\ 

. In the beginning of this chapter, in dating the nature of 
an abandonment, the efieA of it was neceflarily explained ’ 
name! j,' that when the aiTured claimed a total lofs, he muft 
cede or abandon whatever is faved, or whatever may be r^ver« 
ed, to the underwriter, and who, when the transfer is made to 
him, ftands in the place of the afliired, and thus, by the transfer, 
becoming entitled to all the benefit and advantage which the 
afliired himfelf could have claimed, if his property had been 
uninfured. But the very peculiar circumft^nces, which have in 
many cafes occurred during the prefent war, 'have led to a 
variety of difeuflions upon this fubje£i. Amongft others, the 
late emperor (Paul) of Ruffta having in the month of November 
1800 laid an embargo on aft Sritijb (hipping then in the Rufftan 
ports, .inoft of which, being then laden for their homeward 
voyage, he conf^ielled to unload, and having again taken off the 
embargo in Ma-j 1801, and allowed the fame cargoes to be re 
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loaded and fent to England^ a confiderable queftion arofe 
tween the two fets of unctefwrlters on (hips and freight. Tht^ 
owners had often infured the Jbtps with one fet of underwriters> 
the freight with another ; and in February i8oi» when the news 
of this embargo reached England^ lofles . to a confiderable 
amount were paid| the aiTured abandoning the Jbipe to the under* 
writers on Jhipe% the fright to the underwriters on freight But 
afterwardsi when the embargo was taken oflF, when the (hips 
arrivedi and the freights were earned and paid to the owners^ 
the quefiion was, whether the abandonment of the (hip con* 
Teyed to the infurer on Jhip the freight (he had earned \ or 
whether «t went to the underwriter on freight^ to whom alfo an 
abandonment had been made. 

In France^ no difficulty could well arife upon fuch a fubjefi ^ 
becaufe infurances on (hip and freight are not known as di(lin£k 
fttbje£ls of infurance. But that not being the cafe in England^ 
and the queftion being of confiderable difficulty, and, in point of 
ralue, of great magnitude^ it has been the fubjed of much dif- 
cuffion. A learned author has (lated it as clear, << that the 
<< abandonment of the (hip in England does not transfer the 

freight (he has earned.** But it confifts with my own pro. 
felTional knowledge to ftate, that that opinion was far from 
being univerfal; and that there never was a queftion of infurance 
laWf in ihy memory, on which a greater contrariety of opinion 
obtained at the Englijb bar. Where fuch a difference did pre- 
vail, it was likely that the cafe (hould be brought before the 
court ; and the courfe adopted by the learned Judges (hews 
how difficult a queftion it appeared to them to be : for I think, 
Upon a review of the following cafes, it will appear, that they 
have always been decided upon collatcial grounds, applicable 
10 each particular cafe ; and have always left the rights of the 
two fets of underwriters undifpofed of. But I am bound to ac- 
knowledge, th^t, as far as the opinion of the court could at all 
be coiIe£led, the inclination feemed to be againft the claim of 
the underwriter on freight, as between him and the under- 
writer on (hip. I therefore do not prefume to hazard an opi- 
nion, where in fuch judgments the queftion is fo difficult. 

The firft in order came before the coart of King*a Bench, in 
jm a£lion by the ondetwriur on freight againft the owner of 

■the 
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tht lh}p. His declaration ftated^ that the defendant war owner ^ 
of three fourths of the (hip Thejeus^ which bad been chartered 
by him to -one Sanders^ to proceed to Rigu for a quantity <lf 
maftS} and to return therewith to Portfmmtb^ for which cer* 
tain freight was to paid. That the defendant caufed the 
freight to be rnfuredi and that the plaintiff fubfcribed the policy 
for 150/. That the (hip arrived at Riga^ was there loaded, and 
had nearly completed her cargo, when, in Nov. i8op, the Jbip 
v/as arrajled^ tefirainei^ and d^taintd by the Ruffian government, 
at Riga^ and the cargo was unladen and kept under the authqlp 
rity of the fame government % and that, on the i ith Feb. 1801, 
upon intelligence of the lofs arriving in London^ the defendant 
applied to the plaintiff, and the other underwriters on freight, 
requiring them to pay a total lofs, and abandoning to them their 
interefiin the freight infured. The declaration then ftated, that, 
in confideration of the premifes, and that fiich payment of the 
lofs (hould be made within one month, defendant promifed, on 
fuch payment being made, to affign all right of recovery and com^^ 
penfation of and in the freight to one W. D. and the plaintiff, in 
proper form, for the benefit of the underwriters. That payment 
of the lofs was duly made to the defendant : that afterwards, 
in May I ^01 1 the arrefl:,&c. of the faid (hip was withdrawn by 
the Ruffian government, and the (hip and cargo liberated, and 
the cargo put on board the (hip, and the faid (hip proceeded to 
Portfmouth^ and delivered her cargo ro S. Sanders ; and the 
defendant thereupon received the freight of the fame to the 
amount of and that the plaintiff's intereft therein was 

) 50/., yet that the defendant bad not made any affignment for 
the benefit of the underwriters on freight. The caufe was tried 
before Lord Ellenboroughf when a verJi(fl was fcMind for the 
pldintiff, fubjeA to the opinion of the court on a cafe, which 
ttated the preceding fafls, and alfo that the (hip had been 
infured ; and that, on hearing of what had paffed in RtffJSat the 
refpe£live underwriters paid their total Ioffes, and the following 
indorfements were made on the policies. That on the (hip was 
in thefe words : Agreed tp fettle a total lofs of 100/. per cent., 
the (hip being detained and feized at Riga^ and the owners to 
account, to th^ underwriters, for the (hip, if refiored to, dr re* 
ceived by them, or to make, at the expence* of the under 
writers, a proper affignment of their intereft, in proportion to 
H (he fums infured. London^ iSoi.” Andoutbt^ 
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C H^A P. on the freight ^ .«« the ititcreftin the freight infured by this . policy 
t— being abandoned to the underwriters, as far as their fubfcrlp- 
«1tions on the fame, and payment of the lofs bcing^ agreed to 
hje made in one month, as cuftomary, it is agreed, on fuch pay. 
ment being made, to affign all right of recovery, compenfa- 
tion, &c. to H. r., W. D. and T. R. fbr the benefit of,” &c. 
And the defendant figned the following agreement : In con*»- 
fideration of the und<*rwriters having accepted an abandon- 
^ ‘*^mcnt of the (hip Thejeus^ &c. and having agreed to pay a total 
•‘ lofs thereon, I do hereby promife, on payment of the fame, to 
“ majee over to them or their afligns, at their ezpence, an alEgn- 
••J^ment, in a reafonable and proper form, of their intered and 
“ proportion of the fame. Thomas Roweroft** No ailignmcnt 
has been executed cither of fliip or freight. The defendant 
has received the freight, and has been called upon by the 
plainciiF to make an afflgnment for his benefit according to the 
abovemen tioned indorfement on the policy on freight : but the 
underwriters on the Jhip infill that they are entitled to the 
freight, and have given the defendant notice of fuch claim } 
and he therefore does not think himfelf juftified in paying the 
piaintiQF without the fanflion of the court. ‘ 

It is obfcrvablc from this ftatement that the intention of the 
parties here was to procure a decifion of the court upon the ge* 
neral queftion, whether the underwriters on (hip or freight were 
entitled to what may be deemed the falvage on the freight : and it 
was fo confidered at the bar on the firft argument, treating the 
defendant as a mere ftakcholder, and the queftion as being in 
truth between the underwriters the faip and thofe on the 
freight. But at the recommendation of the court, the fecond 
argument was narrowed to the cpilfideration of the queftion 
upon the fpecific agreement between the plaintilT and the defend* 
ant : and on this ground alone the cafe was ultimately decided. 
The defendant’s counfel were of courfe tO contend as to the 
general queftion, that the underwriters on lliip'were entitled 
to th^ earnings of the fliip : but ; 

lArd Ellenhorovgb faid, n If the rights of the refpedlive fets 
pi underwriters on the ibips and on the freight claihed in this 
cafe, and if it had been a queftion of priority between the two, 
whp were litigating for payment qut of (h? fapte fund> I Ihould 
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have gone with the defendant’s counfel ia a great pirt of, their CHAP, 
irgiitnent ;* but here the litigation is by one of the fets of un* 
derwritcrs with ^the aflUred, who has made a fpecific contradl 
with each of them, by which he moft be bound. And there- 
fore, in my prefent view of the fubjcft, the right of property in 
the fubj eft-mat ter may be in the underwriters on the (hip, and 
yet the defendant may be liable to the underwriter on the freight 
in thi$ aftion. The plaintiff contracted with the defendant to 
infure his freight ; an event happened which entitled him to 
abandon it to the plaintiff: the plaintiff accepted the abandon-^ 

Rient, and has paid the defendant as for a total lofs of the 
freight. The defendant has fiiicc received the freight ; and yet 
he refufes tO' pay it over to thef plaintiff ih purluance of his 
undertaking. To be furc he is liable.”. Judgment for the 
plaintiff. 


In the very fame term {Trinity^ the 43d George III.) a fpecial Lc tha-ri, 
cafe, the faffs of which were fubftantially the fame, received a 
(Imilar dccifion. The declaration in that cafe was merely for 
money had and received to the ufc of the plaintiff’s teftator, 
who had been an underwriter on freight of the iliip Matichejler. 

The court took time to confider of the point, and then Lord 
AlvanUy faid, ** We have enquired into the clrcumftances of 
the cafe lately decided {Thompfon v. Roweroft) in the King’s 
Bench, upon the faftie fubjcfl, and find they do not materially 
differ from the prefent. Here the affured, in confuleration of 
being paid for a total lofs upon the fliip, agreed to aflign over 
all their right and intereft in the fliip ; after which they agreed 
with the underwriters on freight, in confuleration of being paid 
a total lofs of the freight, to affjgn over to them, ‘‘ all their rights 
and title to all future benefit that might occur thereafter, ex- 
cept as infurers therein.” The ftiip having arrived and earncjl 
freight, the defendants, who are. the aflured, received the 
whole, as if they -liad never abandoned : and the queflion 
now is, whether, in an affion for money had and received 
to their ufe, the underwriters or freighters are not entitled to 
demand what the aflured have received ? The court of 
King’s Bench, In deciding the cafe before them, w'crc of opi- 
nion, that .the affured had bound tbemCelves to account tu the, 
underwriters on freight for all the freight they might receive : 

T 4 but 
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CHAP, but in gifillg judgment they eupteiUy dedatedt that ih*y JtJ tut 
intttid to decidi tie qutfiiott betvuen tie underwriters on tie fiip 
and tie underwriters on tie frngit. We fludltaie tie fame towrft t 
and tiougi the cafe has been argued as if it were a quefiion between 
tie two fets tf undermrHerst we defre not to be undtrjlood as giving 
an opinion upon fuci a cafe. We only determine that the defend- 
ants have made themfelres refpQnlible to the plaintiffs, in this 
form of a£iion, for the freight which they have received. Judg- 
ment for the plaindfia. 

In the next cafe which came before the Court, the general 
queftioft could hardly fail to be difeufled, efpecially as the 
Court itfelf, at the clofe of the firft argument, deiired that the 
fecond might be confined to the eonfideration of the efFe 6 i of 
an abandonment of a (hip upon the right to the accruing- 
freight. 

Xf<C»thv It was an aflion brought on a policy of infurance on freight 

* voyage at and from Riga to Cba-t 
f Eaft’t’lt. tiam, See . . At the trial, before Lord Ellenborou^h, a vefdiA was 
***' found for the plaintiffs for aoo/. fubjedl to the opinion of the 
Court on the following cafe. That the plaintiffs, being owners 
of the fliip, chartered her to Thorntons and Smalley, for the voy- 
age infured, for which freight was to be paid in certain propor- 
tions (reftraints of princes and rulers during the voyage except- 
ed). On the fiup’s arival at Riga, file was fupplied with a car- 
go, and nearly the whole thereof had been taken on board, when 
an embargo {November 1 800} was laid on all the Britfi (hipping 
in the port of Riga, The cafe then ftates the relanding of the 
cargo, the abandonment to the underwriters on freight on the 
1 1 th January \%Q\,of their interefl in the frngit, and demanded a 
total lofs. And on the fame day they abandoned tie fiip to the un- 
derwriters on fiip. The cafe further ftates the reftoration of the (hip 
by Rujfta, the reloading of the (hip, and the earning of the freight, 
which was paid by the freighters to the agent for the underwriters on 
fiip, onAtr an indemnity from them againft anyclaimswhich might 
be made thereto, either by the plaintifis or by the underwriters 
on freight. The plaintiffs had duly aftigned over by indenture, 
iu February iSoi, the (hip Thomas,ind all the intereft, property, 

claim, 
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claim, or demand of the plauntifia in, to, or out of the faid (hip 
and her appurtenances to^woperfons, in truft for all the imitrm 
viritert »H the finf. 

After two arguments, and time taken to deliberate, tjord 
EUttAiroughi Chief Juftice, delivered the judgment of the 
Court.—** The novelty of the queftion in this cafe, the value of 
the property, and the extent to which feme of the principles laid 
down in the argument feemed to lead, made us deCrous of every 
information on the different points which might arife between 
the feveral parties interefted, before we came to our deciiion; and, 
therefore, we wiflied for a fecond argument on the efieft of an 
abandonment of the (hip on the accruing freight. If thequef. 
tion which arifes upon this cafe be (tripped of extraneous cir- 
cumftances, it appears to refolve itfelf into this fingle point. 
Whether the freight have been in this cafe loll or not ? If the 
fa£t be merely looked at, freight in the events which have hap* 
pened has not been loft, but has been fully and entirely earned 
and received by, or en bthalf of the plaintiffs, the affured : and if 
fo, no lofs can be properly demandable from the underwriters 
on freight, who merely infure againft the lofs of that particular 
fubje£t by the affured. But if it have, or can be, in any other 
manner or fenfe, loft to the owners of the (hip, it has be* 
come fo lolt to them, not by means of the perils infured 
againft, but by means of an abandonment of the Jhip^ nabicb 
abandonment toas the all of tbe affured tbemfelvest and with 
which, therefore, and the confequences thereof, the under* 
writers on freight have no concern. It appears to us, there* 
fore, that qudcunque vid data, that is, whether there has been 
no lofs at all of freight, or being fuch, it has been a lofs only 
occafioned by the ad of the affured themfelves, that they are 
not entitled to recover. There muff, therefore, be a judgment 
of nonfuit’’. 

• 

It is very clear. I conceive, from this judgment, what was the 
leaning of the learned judges of the Court of King’s Bench 
upon the great quellip ii. Tl us is more apparent f rom what paffed 
in a fubrequent cafe, wlrcirword EUenberougb, in tbe courfe of 
the argument at the bar, faid, that he felt great difEculty in faying 

that 
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CHAP, that after an abandonment of a (hip by the owner to the under^ 
writers cn Jhip^ he could abandon the freight Huhiehfeented to fit * ' 

" kw the property in the fiip, being the earnings made by the fub- 
fequent ufe of that, which was then become the property of others, 
to another fet of underwriters: and if he could not, then it 
might be confidered, that having nothing of bis own to abandon 
to the underwriters on freight, it was the fame as if there had 
been no abandonment, in which ca(b the plaintiff (who had been 
one of the underwriters on freight) could not recover the freight 
from the owner. To this opinion Mr. Juftice Lawrence feemed 
to incline, and probably, if the circumftanccs of that cafe would , 
have admitted it, we (hould have arrived at a clear and explicit 
judgment on this very important point between the two different 
fetb of underwriters ; or in other words, whether the owner of the 
fliip cj\n cfrc£lually abandon to the underwriters on freight^ the 
fieight which the (hip may earn after the abandonment of the 
fhip has been made alfo to the underwriters upon it. But Mr. 
Jullice Le Blanc obferved, and this was agreed to by the counfel 
on both fidcs, that the only queftion raifed for the conGderation 
of the Court, by the cafe referved, was, whether the defendant 
(the owner) were entitled to make any, and what deduflions out 
of the freight, it being aflumed, that he was liable, in the firll 
inllance, to pay the freight over to the plaintiff. It became the 
more neceflary to fettle this point of the dedu6lions which might 
lawfully be made from the freight, becaufe neither of the former 
cafes of Thompfon v. Roweroft^ {ante^ p. 228.) nor Leatham v. 
Terryy {ante^ p. 23^.) had given any clear opinion upon it. Lord 
4 taft, 52. Ellenboroughf upon a fuggeftion made by the defendant’s counfel 
at the clofe of the decifion of the former cafe of Thompfon v. 
Rowerojt^ rather inclining to think that the wages, proviGons, &c. 
were to fall on the owner of the (hip, br the underwriters on 
*^*^^*^ Court are made to fay, that the under- 

^ * writers on freight were to contribute proportionally to the expence 
of bringing the c^rgo home. 

In the cafe of Sharp v. Gladfiona^ the bwncr^-claimcd^o have 
paid the following charges upon the (hj^ and frejght,^a propor- 
tion of which be dcGred to deduct from the net "proceeds of the 
, freight received by him: ^ . 

]Expence^ > 
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Ezpences of tbe (hip aiid creur at Peterjburgb and c 

'including port charges and the ex* 
pehces of '{hipping the cargo on which the 
fVeight has been paid - «. jCS^S ^4 

Infurahce on the fame - • 9 ^9 ^ 

Wages of, and provifions for the mafter^ mate» 
and feamen) from the time they were liberated 
in Pr^a till difcharged in En^land^ being four 
^mcSths - - - - 223 6 II 

Charges’ p%id at on (hip and cargo 91 16 5 

Infurancb^oh (hip home 3000/. at 4 guineas) lefs 

returns ‘ - - - 90 2 o 

Wages to the mailer and crew during their de^ 

tention in b^ing fix months - 270 o o 

Diminution in the vaIue*of the (hip and tackle, 
by wear and tear, on the voyage home, (he be- 
ing then employed for the benefit of thofe in- 
I terefted in the freight ... 300 o o 

Lord Ellenborough^ after premifing that no quellioii arofe here 
between the two fets of underwriters, faid, that the underwri- 
ters on freight) to whom it has been abandoned, having paid as 
for a total lofs, are entitled to the benefit of falvage, and the net 
falvage is that which remains of the fiAjeSl matter^ after payment of 
the expends of faving it. After the abandonment, the afliircd 
was to be confidered as the agent of both fets of underwriters, 
and he laid out what was neceiTary for the benefit of the whole 
cpnccrp, wjthout applying the Several proportions to each, at the 
time,, for their. feparate interefts. But each fet of underwriters 
is entitled to have their refpe^live falvage fubje£t to the deduc- 
tions applicable to each. With refpeil, then, to the particular 
items, the charges paid at Liverpool are to be (truck out ; and fo 
is the infprance pn th^ (hip, which can be no charge on the 
freight \ and fp mud the lad item of diminution of the value of 
the body of the (hip and Jackie by wear and tear* The remain- 
ing items mud be confidered . as, fo many dedu&Ions from the 
falvage, which mud be apportioned according to the refpe£llve 
ipteredsof the twp fets of underwriters in the judgment of the 
arbitrators to whom it is agreed to refer the amount. * The ex- 
pence of putting the cargo on board was certainly altogether for 
. the benefit pf (he underwriters on freight \ and the expences at 

Feterjhurgh 
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Pete^urgh and Elftneur muAbe apportioned. Then his Lord** 
(hip raid, as to the general queftion, whether an abandomnent 
could be made to the underwriter! on freight, after an aban- 
donment to the underwriters on fhip, I beg to be underftood 
as giving no opinion : and with refpe£l to that^ this not being 
the cafe of a chartirtd but of a faking or genanl 0iip> a diHinc- 
tion may arife.” 

Ker V. The queftion has once more occurred upon fimilar faAs to 

9 Aofc already ftated ; and the parties agreed to take no advantage 

of form on either fide, but to reft on the merits. But the Coftsrt 
faid, this agreement of the parties could not alter the cafe, nor 
bind the Court to give judgment on the merits, when there ap • 
peared to be a clear objeflion to the a£lion itfelf. The objec- 
tion to the decifion of this cafe upon the merits was, that the 
money had been paid over to a truftee, to hold for the party cn*^ 
titled \ and the a£lion for money had and received was brought, 
not. againft the- truftee or ftakeholder, but againft the original 
party. 

Thus, as far as the decifions have aflually gone, the queftion 
niay ftill, and, indeed, thefelaft decifions require that it fliould, 
be confidered as open, although, as far as opinions may be col- 
]e£led from obfervations thrown out in the.courfe of argument! 
tlie ini'lination of the Court feems to be in favour of the under- 
writers on Jbip. 

Cl). 4. p. 90. Prom what was faid in a former chapter, and from the cafes 
recited, it will appear, that in wager policies, it was ufual to' 
fet up a total lof* between third perfons, for the purpofe of 
their wager, though in f»€t the fliip was fafe, and Kftored to 
the owner. But in feme of thefe cafes the lofs was held not 
to be total; and as in moft of them general verdifls were given, 
and no report of th« judge's diredion is to be found, it is nour 
impoilible to determine upon what grounds the decifions turned. 
As has been truljr faid, however, thefe queftions never cm arife 
again, hecaufe they originated (rqm wagey policies, which are 
liow^ prohibited by law. But as the cafe of v. fitzgeraU 
was one of thofe, in which the majority of the Judges, and (he 
Houfe of Lords held, that though the fltip might be darned loft 
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for a time i yet asme was afterwards recovered, the event of a H A 
total lofshad not finally happened, according to the conftnifiion , j 
of the wager V and aric has frequently occurred in the courfe of 
our enquiries, it may be proper to give a fliort account of it in 
this place (fl). 


It was an adlon on a policy of infurance on the Oiip Good^ FkigcnU 
fillow privateer, at and from Jamaica^ to any ports and places 
where and whatfoever, at fea or (hore, a cruifing from place to Cafef,' 
place, for and during the term and fpaoe of four calendar 
months; the fhip was valued at looo/. vnthwt further accounu 
and free from average. The defendant in 1744 had fubfcribed 
too/, and the plaintiff declared Jor a total lofsof the voyage by 
a mutiny of the men. 


The caufe came on to be tried at Guildhall before the Lord 
Chief Juftice Lee, when a fpecial verdift was found, ftating, 
That the defendant had fubfcribed the policy ftated in the de- 
claration : that the Geedfellow was an EngUjb privateer, duly 
commiffioned ; was fafe al Jamaica on the 14th of June 1744, 
and failed from thence the fame day: that on the lothof July 
1744, (he took a French prize of the value of 4,200/. (lerliiig : 
that afterwards the faid (hip was failing on her cruife, for a port 
or place called the River of Dogs, to fetch water ; and while (lie 
was fo failing towards the River of Dogs^ and within the four 
months mentioned in the policy, the crew mutinied againft the 
captain and his officers *, and by force carried the faid (hip againft 
the will of the captain and officers, who co^ld not rcfift, to 
Jamaica : and before her arrival there, caufelefsly, againft the 
confentof the faid captain, feized the boat, fire»arras, and cut-- 
lafles, carried off the fame, and deferted the privateer, by which 
the voyage and cruize were totally prevented and loft for the re- 
mainder of the four months : that the (hip arrived at Jamaica^ 
and was there in good fafecy at and after the end of the four 
months ; but was prevented by the mutitiy and defertion, from 
further purfuiog her cruife: ^at the perfon infured had intereft 
in the (hip to the amount of the fum infured. 

(a) A my full and acciirate report of tbejodiment gWeo in the Vsehequer-chamher ^ 
by Lord Chief Juftice may be feea ia tdujfurit/ird't admixJltie cdiu .o of 
2 «draod jvlae'i owi MS. Motes, 644. ^ 

This 
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This cafe was^argued in the King’s Bench* and judgmeiit wa 5 
given for the plaincifF. Upon a writ of error, the Court of 
Exchequer Chamber unanimoufly revjcrfed that judgment. The 
Houfe of Lords afterwards confirmed the judgment of reverfal, 
being of opinion, with the majority of the judges* that the in- 
furcr, being, by the terms of the folicy, free from’ all averagei 
the plaintiff could not be entitled to recovei.but in cafe of a total 
lofs ; and the (hip being found, by the fpecial verdict, to be in 
good fafety, at her proper port, nt and after the end of the four’ 
months, for which the infurance was made, there could be no 
lofs. Tlie counfel for the plaintiff cited many cafes, in which 
thej>Iaintiffs had judgment for a total lofs, although the (hips 
remained in being s mod of which have already been referred to 
in the chapter upon capture.' But thofe cafes were abfolutcly 
denied by the other fide; or, if admitted at all, it wasinfifted, 
that'they made for the defendant. This circumdance, among 
many others, dated in the introdu£l!on of this work, ferves to 
evince the great fuperiority which the modern pra£tice of our 
courts, in matters of infurance, has over the ancient. 

In many of the maritime countries on the continent of Europe, 
the time, withiovwhich the abandonment mud be made, is fixed 
by pofitive regulation. Thus in France, it is ordained, that all 
ceffions or abandonments, as well as demands in virtue of the 
policy, fliall be made as follows : In fix weeks, for Ioffes happen- 
ing on the coadsof the country, where the infurance was made: 
in three months, in other proyinecs of our kingdom : in four 
months, on the coad of Holland, Flanders, and England: \n a 
year, in Spain, Italy, Portugal, Barbary, Mufeovy, Norway ; ,and 
in two years, for the Icoad of America, the Brajils, Guinea, and 
other didant countries. When thefc terms are clapfed, the de- 
mands of the affured fliall not afterwards be admitted. Iq cafes 
of detention, the fame ordinance provides, that the abandonment 
fliall not be made before fix months, if, it happen in Eur<pe or 
Bariary. If in a more didant country, in a year 5 both to com- 
mence from the day of the notifying this detention to the in?* 
furers. A fimilar regulation to that lad mentioned U to be found 
in the ordinances of Bilhoa* 
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lit the law ol England. l\\\ lat^y^wc had no imitation of time, C h^a i». 
withrefpe^t to a^ndonmeut, at leaft t hat jw as ablcL to iind • 
a nd 1 b elie vt that none fuch exillcd.. But from, what has been - 
faid m^the preceding, part of this chapter, it would appear, thatXi ^ 
the infured has a right to call upon the underwriter for a total 
lofs, and of cdurfe to abandon, as foon as he hears of fuch a qa- 
lamity having happened, his claim to ah indemnity not being at 
all fufpended by the chance of a future recovery of part of the 
property loll : becaufe, by the abandonment, that chance de- 
volves upon the underwriter, by which means the intention of 
the contrafling parties is fully anfwered,\nd complete juftice is 
done. 


In a modern declGon it has been held by the Court of King*s Mjrcheii v. 
Bench, that as foon as the infured receive accounts of fuch a 
lofs as entitles them to abandon, they mud, in the Grd indance, 
make their eIe£lion whether they will abandon or not : and Jf 
they abandon, they mud give the underwriters notice in a rea- 
fonable time, olherwife they waive their right to abandon, and 
can never afterwards recover for a total lofs. This determina- 
tion was certainly equitable and jud ; for otherwife it was im- 
poflible to fay, at what time the refponlibility of the underwriter 
was to end, they would bp liable to be called upon to contribute 
at any indefinite period, and a great deal of uncertainty would 
be introduced into this fydem of law. 


In a dill more recent cafe, the do£lrine laid down by the Court 
in Mitchell v. Edie^ as to the obligation. upon the aflured to make 
his eleflion, whether he will abando^ or not, was adopted and 
confirmed. 


Cafe on a policy of affurance on linen on board the Amphitrltey 
at and from London to Jamaica. 

The Amphitriu was taken by a privateer within a few 
leagues of Jamaica. Part of the property infured was plundered 
and takefi out of the (hip. The captain, boatfwain, and all but 
feven men, were taken out of her : a fortnight after flic was 
captured, as the captofs were making their way to America ; the 
flilp with the remainder of her cargo was retaken by an Englijb 
/rigatci and taken under ^ prize mafter to Antigua. The fhip 

and 
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®. **• *nd cargo werebothfold under a decree of the Vice Admlnlty 

1 - . Court of Aittigug, by a prize agent, who received the proceeds, 

and was to pay them over to the tonceraedf upon payment of 
one>cighth falvage purfuant to the laft prize aO» 

. The capture and recapture were entered at Zl^s, on the 
15th of Fihruary lypy } but it was not known where the (hip 
%^a8 carried till the 30th of Marche when a letter was received at 
Zlojfit addreded to the owners and freighters and underwriters 
on Ihip Amphitrjte vxi cargo^from the judge of the Vice AdmU 
ralty Court of Antigua, informing them of the arrival and fale of 
Ihip and cargo under a decree of the Court, and defiling to have 
fome agent appointed to remit the proceeds to England. Powers 
of attorney were fent out in April by the afliired for this pur* 
pofe ; and the preseeds were defired to be remitted to the bank* 
ing-houfe of Smith, Payne, and Smith, one of which gentlemen 
was agent to the adiired. The defendant was acquainted in 
April of the lofs, but no abandonment was proved to have been 
made till Augujl,neax four months after Mr. Payne, who' was the 
plaintiff’s agent, had fent out the power of attorney. On the 
part of the plaintiff, it was contended that, admitting there was 
naabandonment, in this cafe the property having been abfolutely 
fold and converted into money, before the parties knew where 
the (hip was taken to, the lofs was abfolutely total in its nature } 
and therefore there was no occaGon for an abandonmtmt. 

Xeati. Kenyon, though he did not give any decided opinion upon 
this point, inclined to thii^, ** that an abandonment was neccf. 
fary ) and that the cafe was the fame as if the property had re* 
mained in /pecie at Antigua, and . had not been -fold («}. That 
the affured is not bound to abandon in any cafe ; and might, in 
cafe the fales bad been very advantageous, have taken the beneGt 
of them in the fame manner as they niiight have retained this 
«t itfo property, if it had remained in fpecie. But the ajfured mtjlmahe 
Tfce*R^*r’ hi^eUflion fpeedily, vjhether he nuill abandotl or not, and put the 
Bacb. ABur. underwriter into a JUueUion to do all that it necejfary for the preferva- 
v'eT^sS, of the property, whether fold or unfold. He cannot tie by and 
aa t Btrker 

(*) In the ceft of HoSufon anS mother ». BlackiftoA, Sitdii|( efter Hllwjr Teiav 

‘ 1* HI- '» *1“ '• •'** '**'‘*' *''•* * »!»»"<<»»'*«* *** *•' 

1*3. ' «eArf , tVgh the Ihip end cargo bod b«eo fold aod conrcmd iato aiiwejr wh« tho 
aouof of the loft wai receired. 
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treat the loft at an average left^ and take rneo/uret fir the recovery ^ C H a P. 
it, mthout communicating that fail to the unJerwritertf and letting . , 

them know that the property it ediandoned to them” See aife 

Parmeter 

Vcrdid for plaintiff^ fubjeft to aa account as for an average 
tnfs. Siniogi a& 

ter Mich. 

But if the infured, bearing that his fliip is much difabled and 
has put into port to repair, exprefs his defire to the underwriters Nefnfi^* 
to abandon, and be difiuaded from it by them, and they order > re»n Rep. 
the repairs to be made ; they are liable to the owner for all the 
fubfequent damage occafioned. by that refufal, though it Ihould 
amount to the whole fum infured. Becaufe the reafon why no* 
tice of abandonment is deemed necefiary, is to prevent furprize 
or fraud upon the underwriter : but in the cafe put, they have, 
by their own a£l, fuperfedsd the necelEty of notice. 


We have thus taken a view, In this and the eight preceding 
chapters, of the nature of that indtument by which the contradl 
of infurance Is efle£led i and of the difiereat modes, by which it 
may be conflrued : we have treated of the various lofles, to which 
the underwriter fu^((^8 himfelf by that contract ; we have 
(hewn, when the lolTes are to be confidercd as partial, when as 
total ', and in what safes, and under what eircumdances, the hi> 
fuied (lull be>allowed to abandon to the underwriter. The 
courfe of our inquiry ;iow naturally leads us to obferve, in vriiat 
inftances the infurer is difcharged from anyrefponfibilityt either 
on account of the contrafk being void, from its commeticemenr, 
by reafon of fome radical defefl ; or becaufe the infured has 
failed to perform fome of thofe conditions, necefiary to be ful* 
filled on his part, befqre he ean call upon the infurer for an in* 
demnity. 
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I N treating of thofe caufes, which make policies void from the 
beginning! or in other wordsi which abfolutely annul the 
contraf^! it will be proper in the firfl place to confideri how far 
it will be afleded by any degree of fraud. In every contrad 
between man and man, opennefs and fincerity arc iiidifpenfably 
neceffary to give it its due operation *, becaufe, fraud and cunning 
once introduced, fufpicion foon follows, and all confidence and 
good faith are at an end. No contradl can be good, unlefs it be 
equal ; that is, neither fide mult have an advantage by any 
means, of which the other is not aware. This being admitted 
of contrails in general, it holds v/ith double force in thofe of 
infurance ; becaufe the underwriter computes his rilk entirely 
from the account given by the perfon infured, and therefore it 
is abfolutely neceffary to the jufticc and validity of the contrail, 
that this account be cxail and complete. Accordingly the 
learned judges of our courts of law, feeling that the very effcncc 
of infurance confifis in a rigid attention to the pureft good faith, 
and the ftrlileft integrity, have conllantly held that it is va- 
cated and annulled by any the Icaft (liadow of fraud or undue 
concealment. 

• After what has been faid, it will hardly be neceffary to men- 
tion, that both parties, the infurcr and infured, are equally bound 
to difclofe circumftanccs that arc within their knowledge 5 and 
therefore if the infurcr, at the time he underwrites, can be proved 
to have known that the (hip was fafe arrived, the contradl will 
be equally void, as if the infured had concealed from him fome 
accident, which had befallen the (hip. 


In perufing the numerous cafes and dcclfions, which, I am 
forty to fay, are to be found in our books under this head, it 
occurred to ^me, that they were liable to a threefold divifion: 
ift, The allegation of any circumftancesi as fa£ts, to the under* 

writer. 
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writer, M^hlch the perfon infured knows to be falfe : adly, The Chap. 
fuppreffion of any circumftances, which the infured knows to ^ ^ 

exill ; and which# if known to the underwriter, might prevent 
him from undertaking the riik at all, or if he did, might entitle 
him to demand a larger premium : and, laftly, a mifreprefenta- 
tion. The lad of thefe, a mifreprefeniation^ feems to fall under 
the firft head, the allegatio falfis and fo in fome meafure it does ; 
becaufe wherever a perfon knowingly and wilfully mifreprefents Dougi. 147; 
any thing, he aflerts a falfehood. But it was thought neceflary 
to make a divifion for itfelf becaufe if a material fa£t be mifre- 
prefented, though by miftake, the contraft is void, as much as 
if there had been aftual fraud: for the underwriter has com- 
puted his rific upon information, which was falfe. Of each of 
thefe in order, * 

Nothing can be fo clear a proof of fraud, as the a/Tertion of 
the truth of fonr.e circumftance, which the perfon aflerting it 
muft know to be falfe. In our reporters, we do not meet with 
fo many cafes under this divifion of the fubjeft, as under the two 
following: and indeed, from the nature of the thing, it is im- 
poflible we flioiild \ becaufo in fuch a cafe, the only queftion is, 
did the infured affert this to be the truth. It he did, the inquiry 
is at an end *, becaufe we are now prefuming it to be the aflertioa 
of a circumfiance within his own knowledge. This being a 
mere queflion of faft, is not a fubjedl for a reporter. Bur in 
the other cafes, there is greater room for inveftigation ; we mny 
properly inquire, for inftance, whether the infured was bound to 
difclofe this fa£t ; whether the mifreprefentation was in a mate- 
rial part ; and many other fimilar queftions of which we Ih^il 
fee the neceflity hereafter. 

The few following cafes will evidently flicw, that our idea wag 
right, when we fuppofed, that under the head of the alkgntia 
falfi^ the only inquiry would be, whether the perfon infured, 
knowing the contrary, aflerted a particular thing to be true. 

In a cafe before. Lord Chief Jufticc Holt^ in the reign of 51.;, 
William and Mcry^ that learned judge held, that if the goods sa;* ^ 
were infured as the goods of an Hamburgher^ who was an ally, 
and the goods were, in faft, the goods of a Frenchman^ who 
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CHAP, was an enemy 5 it was a fraud, and that the infurance was not 
good. 

. \ 
koberts v. In another cafc| a letter being received, ftating, that a fliip- 
Sitting# at ' failed from Jamaica for London^ on the 24th of November^ after 
Guildhall which an infurance was made, and the agent told the infuier, 
^742. • that the fliip failed the latter end of December ; this was alfio held 
by Lord Chief Juftice to be a fraud, and the defendant had 
^ss. penes a verdidt upon this point, there being another in the caufe not 
material to beinentioned here. 


Woolmer v. 
1^1 u Iman, 

8 Burr. 

J4IQ* 

3 Black. 
417 ; 


Upon a fpecial cafe referved for tlte opinion of the Court, the 
following circumftances appeared : 

It was an adtion on the cafe, brought for the recewery of a to>- 
tal lofs, on a policy of infurance made en goods and merchan. 
dizes on board the fliip Bona Fortuna^ at and from North Bergen 
to any ports or places whatfoever, until her fafe arrival in London^ 
It was underwritten th^s : Warranted neutral fliip and pro- 
perty.*^ The defendant underwrote the policy for 150/. The 
defendant pleaded the general iffue, and paid into court the pre- 
mium received by him for the faid infurance. This caufe came 
on to be tried at Guildhall before Lord Mansfield i when it was 
admitted, that the plaintiff had interefl on board the fliip to a 
large value, to the amount of the fum infured. The (hip with 
the goods and merchandizes fo loaden, and being on board her, 
after her departure from North Bergeriy and before her arrival in 
Dondony proceeding on her voyage was, by the force of winds 
and flormy weather, wrecked, caft away, and funk in the feas 
and the faid goods and merchandizes were thereby whoUy loft. 
It was cxprcfsly ftated, ‘‘ that the fliip or veffel, called the Bona 
« Foriuna, and the property on board, at and before the time 
flie watf loft, were npt neutral property, as warranted by the 
« faid policy.” 


Lord Mansfieldy and the reft of the Court, were of opinion, 
that it was tdo clear a cafe to bear an argument. This was no 
tontra£f; for there was a falfchood, in refpeft of the condition 
of the thing infured : becaufe the plaintiff infured neutral pro- 
perty, and this was not neutral property. 


From 



OF ffTaitd in policies. • 


245 


From the preceding cafe, we may colled this principle, that Chap. 
a falfc affertion in a policy will vitiate the conttad ; even ^ 

though the lofs happen in a mode not affeded by that falGty. 

Another obfervation U fuggefted by the perufal of the cafe of 
W pointer and Muilman. It arofe upon a warranty ; and the 
learned judges declared, that the warranty being falfe, there was 
m contraft. Now, as we (hall fee, when we come to the chap- 
ter on warranties, the general rule with refped to them is this, 
that the non-compliance with them does no: vacate thecontrad 
from the beginning; but it amounts to much the fame thing, 
namely, that the infured, not having complied with thofe con- 
ditions, which he has taken upon himfelf to perform, cannot 
recover againft the underwriter. 

But the following anfwer isfubmitted, which, If allowed, will 
reconcile any feeming difference, that arifeg in the cafes upon 
the fubjed. Wherever a man warrants a thing to be true, 
which, at the time he does fo, he muft unavoidably know to be 
falfe, it comes under the alUgatio fulfil and the eontrad is void, 
as in the cafe juft reported. But if he warrant or undertake 
that a certain thing (hall be done, for inftance, that the (hip (hall 
fail with convoy, or on a particular day ; thele being circum- 
ftances materially varying the rilk, the underwriter (hall not 
be refponfible for a* lofs, if they are not complied with : but the 
contrad is not void from the beginning, nor docs the infured 
incur any moral guilt ; becaufe they do not depend entirely for 
their performance upon the will of the perfon infured, nor could 
they be within his knowledge, at the time he entered into the 
contrad. 

A (hort time after the cafe of Woolmer againft Mailman had 
been decided, another very fimihr cafe came on at Guildhall be- 
fore Lord MansjUli. 

It was an adion on a policy of iiifurance on goods hden on Femamipiv. 
board fuch a (hip, warranted a Portugueze. The infurance was 
made during the /VrwA war, when the premium would have Hii. ^ gco. 
been much higher on an Englijh (hip. The plaintiff gave partial 
evidence of her being a Portugueze ; and that (he was obliged, 
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on account of perils of the fea, to put into a port, bjr 

which the was fpoiled. This was admitted by the defend- 
ant, who contended that during her ftay at the French port, flic 
was libelled, and condemned as not being Portugueze: and that 
although the goods were loft by a different peril, yet in fadl 
the fliip was not Poi tiiguezcy (being infured as fuch,) and that 
this vitiated the policy ch inltis — and this was agreed to be law 
In order to prove that flie was not Portuguezey the defendant pro- 
duced the fentcnccof condemnation, and the confirmation there- 
of in the courts of France; and an anfvvcr of the prefent plain- 
tiff in the court of Chancery here, by which it was admitted, 
that the (hip was condemned as not being, or under pretence of 
not being, Portugueze* 


Lord Mansfield — ** As the fentence is always general (with- 
out cxprtffing the reafon of the condemnation) attefted copies of 
the libel ought in ftri£lnefs to have been produced, to fliew upon 
what ground the (hip was libelled againft. But as the plaintiff 
has by his anfwer in Cnancery admitted that (he was condemned, 
as not being Periugueze: when added to the expreffion ufed in 
the fcntcncc of confirmation, that the fisip vsas condemned in the 
court’ of prizes, there is fufiicient evidence for us to proceed 
upon/' The defendant, the underwriter, had a vcrdiiSI. 


The fecoiid fpccies of fraud, which affefls infurances, is the 
concealment of clrcumftances, known only to one of the parties 
entering into the contraft. Upon this head, the principles of 
law arc perfe£lly clear, free from doubt or poffibility of error. 
I Phek. Concealment of circumftanccs vitiates all contraflis, upon the 
Reji. 465. principles of natural law. Infurauce is a contrail of l^iecula- 
tion. The fails, upon which the rilk is to be computed, lie, for 
the mod part, within the knowledge of the infured only. The 
underwriter muft therefore rely upon him for all neceffary in- 
formation j and muft truft to him, that he will conceal nothing, 
1 PUclc. ^ wrong cftimatc. If a miftake happen, 

5 S4* without any fraudulent intention, ftill the contrail is annulled, 
becaufc the rilk is not the fame which the underwriter intended. 
Good* faith forbids cither party, by concealing what he privately 
knows, to draw the other into a bargain, fretn his ignorance of 
that fa^, and his belief gf the contrary. 

Thcfc 
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Thcfe principles have been uniformly fupported by a ^^ricty chap. 
of decifions. j 

One having a doubtful account of his fliip, that was at fea, Oa CofTj ▼. 
namely, that a Ihip, deferibed like his, was taken, infured her, ^hlnwy, " 
without giving any notice to the infurers of what he had heard 2 P. Wm«, 
cither as to the hazard, or the circumllances, which might in- 
duce him to believe that his (hip was in great danger, if not ac- 
tually loft. The infurers bring a bill for an injundion, and to 
be relieved againft the infurance as fraudulent. 

Lord Chancellor Macclesfield . — ** The infured has not dealt 
fairly with the infurers in this cafe *, he ought to have difclofed 
to them what intelligence he had of the fliip’s being in danger* 
and which might induce him, at lead, to fear that it was loft, 
though he had no certain account of it. For if this circumftance 
had been difeovered, it is impolHble to think, that the infurers 
would have infured the (hip at fo fmall a premium as they have 
done *, but either would not have infured at all, or would have 
in&ftcd on a larger premium, fo that the concealment of this in- 
telligence is a fraud.** Whereupon the policy was decreed to be 
delivered up with cofts, but the premium to be paid back, and al- 
lowed out of the cofts. 

* 

In another cafe it .appeared, that on the 25th oiJugufi 1740, sc^man v. 
the defendant underwrote a policy from Carolina to Holland^ I'onnercau. 

It came out in evidence, that the agent for the plaintiff had, on ii8!*'and 
the 23d of Augufi (two days before the policy was cffcdled), re- 
ccived a letter from dated the 21ft of Augufi^ wherein Wcbfterv. 

it is faid : “ On the 12th of this month, I was in company with i 
the Ihip (the fhip in queftion); at twelve at night loft 407. 
fight of her all at once ; the captain fpoke tome the day be. cilv'cr!* 
fore that he was leaky, and the next day we had a hard eale.*' ^ 

The fliip, however, continued her voyage till the 19th of Augufi, do£trine, 
when flic was taken by the Spaniards; and there was no pretence 
of any knowledge of the aftual lofs at the time of the infurance, 
but it was made in confequence of a letter received that day from' 
tbe plaintiff abroad, dated the 27th "June before. 

Lord Chief Jufticc Lee declared, « that as thcfe arc contrafJs 
upon chance, each party ought to know all the circumltances. 

u 4 And 
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^ And he thought it not material, that the lofs was not fuch an 

4 , - j one as the letter imported; for thofe things arc to be confidered 
in the fituation of them at the time of the contraA, and not to 
be judged of by fubfequent erents. He therefore thought it a 
ftrong cafe for the defendant.” The jury found accordingly. 

HodgIbnT. In an a£lion on a policy of infurance, the cafe was, that the 
f fliip was infured at and from Genoa, liable to average ; her load- 

Rep. 4.3. ing confiding of pot* afli, verdigreafe, cotton, and other pcriihable 

commodities. This loading was put on board at Leghorn the 
loth of duguft, and the vefifel had lain at Genoa above five monthsi 
being originally bound for Dublin / but loGng her convoy, (he 
put into Genoa the 13th of Auguji, and lay there till the 5th of 
^fLnuary^ when (he failed. And the infurance was made the 
20th of lanuar^ / at which time thefe circumdances were 
known to the uflqred, but not communicated to the underwriter. 
A few days after (he put to fea, (he was (battered by a dorm, 
and the cargo confiderably damaged. The jury found a verdidl 
for the plaintiff ; and a new trial was moved for on this ground, 
that the policy was bad ah initiOf for want of a due difclofursiol 
die circumdances. 

Lord Mansfield. — Thequedion i8> whether here was a fu& 
ficient difclofure ; that is, whether the fa£l: concealed was mate, 
rial to the rifle run. This is a matter of and if material, 
the confequeace is matter of law, that the policy is bad. Now 
]^ho can fay, that no rilk was run, during the five months’ day 
at Genoa, or no damage happened in that period ? The policy is 
founded on mifreprefentation : the (hip is infured ** at and from 

Genoa io Dublin, the adventure to begin from the loading, to 
** equip for this voyage.” This plainly implies, that Genoa was 
the port'of loading : and at the trial, all the witneffes faid, that 
by ufage, it was material to acquaint the underwriter, whether 
the infurance was to be at the commencement or in the middle 
of a voyage. 

Mr. Judicc Wilmd.^^^ The faft difclofed by this policy is 
not true, that Genoa is the loading port ; for fo it mud be under* 
ftood. In fuch cafes I (hall not fpeculate upon the materiality 
or immateriality of the faA. Not but that I think the length of 

the 
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the ftay at G^noa is very material, in cafe of fuch perifliable 
commodities/* 


C » A P. 
X. 


. Mr. Juftice ITate /. — •• The concealment of material circum- 
ftances vitiates all contrails, upon the principles of natujal 
law. A man, if kept ignorant of any material ingredient, may 
fafely fay, it is not his contraft. And I think this fad material, 
for the reafons* before given/* A new trial was accordingly 
granted. ' 

The doftfine, fo accurately laid down in the preceding cafes, 
has fmee been the principle on which feveral verdicts have been 
given, in cafes of this nature a few of which it will be proper 
to mention. 


An aftion was brought on a policy of infurance on goods on 
board the ALitty and at and from the coaft of J.frica^ to 

her laft difeharging port in the Briujh Indies* The objec- 
tion made to paying the lols was, that there had been a material 
concealment or inifreprefentation of the true ftate or fituation 
of tbe* (hip and voyage at tbe time of underwriting the policy. 
The (hip had been fent out to trade on the coaft of Africa^ with 
dir ions to proceed from thence to the W fjl Indies^ and 

to ftop at Barbadoes^ if (he could get a fale / if not, ro proceed 
to MemtegO'Bay, On the 2d of Offober (he failed from St, Tho^ 
tnas^s on the coaft of Africa^ with a cargo of flaves, and was 
taken on the 6 th of December following by an American privateer. 
A letter was received by a houfe at Liverpool on the 21ft of 
brmry^ mentioning that the fliip was well, and had failed from 
Su Thomases on the ?d of OBober, This information was com- 
municated next day to the piainrifTs, who, in confeqiience of it, 
wrote the fame evening to two different brokers, to get a new 
iqfurance on the (hip, there having been one before, and another 
on the cargo, which Jaft was the fubjefl of the prefent a£tion. 
In the inftrudions to the brokers, the plaintiffs fay.nothing of 
the (hip from the time of her (irft failing ; but to one of the 
^ brokers they wrote thus : we (hould be glad if you would get 
us 6 pd/. more on the (hip, as (he is rather long • and we 
tllink it not prudent to run fo large a ri(k at fo critical a time. 
” We ezpe£k to hear foon of her.” It had afterwards occurred 
the policy might be aQ^Qedj if intimation was not given of 

the 
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C r. the letter which haJ been received. The broker, therefore, hf 

^ , direftioa of the plaintiffs, added to the inftrudlions : the above 

fh:p was on the ccafl the 2d of QBcler but faid nothing of 
her having failed from St. Theviaj^ Tlie policy was dated the 
2lft of March. 

Lord Mansfield . — “ The iiiiurcd is bound to reprefent to the 
underwriter all the material circumilances of the ftiip and voyage. 
If he do not, though by accident only, or neglecl, the under- 
writers are not liable : d fortiori^ if he fupprefs or mifreprefent 
from fraud. The queftion is, Whether this be one of thofe 
cafes which is affefted by mifreprefentation or concealment ? If 
the glnintiifs concealed any mnterhi part of the information they 
received, it is a fraud s and the infurers are not liable.” The 
jury found for the defendant agreeably to his lordfliip’s di- 
re£tion. 


^'Andrews So the underwriter had a vcrdifl, where the alTured had on 
1 yip* R November received a letter ftom Lijhon dated the 8th, 

573. ftating the fhip to be then ready to fail, and did not effeft the 
infurance till the 2d of December^ and did not then communi- 
cate the letter. 

T, another cafe, the policy was on the brig Richard^ at and 

Plymcicih to BnficL Several letters paffed between the 
< '5 M.jli plaintlfl'and the broker, , who effefted the policy, as to the pre- 
niium at which the infurance could be made: at laft, it was 
writ ten at four guineas />rr cent. The broker's iriflrudlions 
ft a ted the /hip ready to fail on the 2 ^th of December* The broker 
reprcfciiU\i to the underwriter that the ftjip wms in port, when 
in facl flic had failed the 23d of December* 

Lord MamfiAd faid, that this was a material concealment 
and mifreprefentation.” The jury, however, hefitated : his 
’lordftiip then laid down the following as general principles.— 
“ In all infuranecs, it is cflential to the contraft, that the aflured 
fhould reprefent the true (late of the fhip to the beft of his 
knowledge. On that information the underwriters engage. If 
he ft ate that as a faft which he docs not know to be true, but 
only believes it, it is the fame as a warranty. He is bound to 
tell the underwriters truth, in the prefent infurance, the only 

8 material 
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material point is this: had the fhip failed, or was (lie in port CHAP. 
Upon this the jury found for the defendant. 

But although the rule is laid down thus generally, that one 
of the contrafting parties is bound to conceal nothing from the 
other ; yet it is by no means fo general, ns not to admit of an 
exception. Aliud ejl celare^ aliud tacere* There are many mat- i Black, 
ters as to which the infured may be innocently filent. ift, As 
to what the infurcr knows, however he came by that know- 
ledge. '2d, As to what he ought to know. 3d. As to what 
leiTens the riik. An underwriter is bound to know political pe- 
rils, as to the ftate of war or peace. If he infure a privateer he 
needs not be told her deftiiiation. And, ashmen reafon di&r- 
ently from the fame faffs, he needs not be told another's can* 
clufions from known faffs. 

Thcfe ideas were fully entered into, explained and illuftrated 
in the argument of Lord Mansfield^ in delivering the opinion of 
the court in Carter v. Boehm^ 

This was an infurance caufe upon a policy, interelf or no in- Carter^.: 
tcreff, without benefit of falvage. The infurance was made by j bu™' 
the plaintiff, for the benefit of his brother, governor George 1905* mA 
Carter. The jury found a verdia for the plaintiff ; upon which 
a new trial wa-j moved for on the ground that circumllances had 
not been fufliciently difclofed. Lord JMansfield reported the ^ ^ 
evidence given at the trial 5 by which il appeared, that it was 
a policy of infurance for one year, namely, from the i6th of 
O 5 loher 1759, of October 176c, for the benefit of the 

governor of Fort Marlborough^ George Carter^ againfl: tlie lofs of 
Fort Marlborough^ in the ifland of Sumatra, in the Fafl Indies, 
by its being taken by a foreign enemy. The event happened : 
the fort was taken by Count D^FJlaigne, within the year. The 
firfl witnefs was Caivihorne the broker, who produced the me- 
morandum given by the governor's brother (the plaintiff) to him; ^ 
and the ufe made of thefc inflruflions was to fliew, that the 
infurance was made for the benefit of governor Carter, and to 
infure him againft the taking of the fort by a foreign enemy. 

Both parties had been long in Chancery ; and the depofilions, 
there made on both fides, were read as evidence upon this trial. 

It was objefted on behalf of the defendant, to he a fraud, by 

confcal- 
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CHAP, cofiwalmentof circumftances which ought to have been difclofed; 
^ , and particularly the wcaknefs of the fort, and the probability of 

its being attacked by the French ,• which concealment was offered 
to be proved by two letters. The firft was a letter from the 
governor to his brother Roger Carter ^ his truftee, and the plain-* 
tiff* in this caufe * the fecond was from the governor to the Eajl 
India Company. 

The evidence in reply to this objeflioni confided of three 
depofitions in Chancery ; fetting forth, that the governor had 
20,000/. in effefls; and had only infured 10,000/.: and that 
he was guilty of no fault in detending the fort. The fird of 
th^ depofitions was captain Trp/i’s, which proved, ^that this 
was not a fort proper or defigned to refid European enemies ; 
but only calculated for defence againft the natives of the ifland 
of Sumatra ; that the governor's ollice is not military, but only 
mercantile : and that Fort Marlborough is only a fubordinatc 
faflory to Fori St. George. There was no evidence to the con- 
trary ; and a fpecial jury found a verdid); for the plaintiff*. 

After argument at the bar, upon the motion for a new trial, 
and time taken by the court to deliberate, their unanimous opU 
nion was delivered by 

Lord Mansfuld. — « This is a motion for ^ nc w trial. In fup-. 
port of it the counfel for the defendant contend, that fomc cir- 
cumdances in the knowledge of governor Carter^ not having been 
mentioned at the time the policy was underwritten, amount to a 
concealment, which ought, in law, to avoid the policy. The 
counfel for the plaintiff infid, that the not mentioning thefc par- 
ticulars does not amount to a concealment, which ought, in law, 
to avoid the policy j either as a fraud, or as varying the con- 
traft. id, It may be proper to fay fomething in general of 
concealments which avoid a policy. 2 dly, To date particularly 
. the cafe now under confideration. examine whether 

the verdidl which finds this policy good, although the particu^ 
lars objedted were not mentioned, is well founded. 

Fird, Infurance Is a contradl upon fpeculation. The fpecial 
fadts, upon which the rifle is to be computed, lie naod commonly 
in the knowledge of the infured only. The underwriter truds 
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to his fl;atement, and proceeds upon confidences that he does not 
keep back any clrcumftances within his knowledge, to miflead 
the underwriter into a belief that the circumftancc does not exift, 
and to induce him to efiimate the riiki as if it did not eiilt. 
The keeping back fuch circumftances is a fraud ; and therefore 
the policy is void. Although the fupprelEon (hould happen 
through miftake, without any fraudulent intention 5 yet ft»ll the 
underwriter is deceived, and the policy is void : becaufe the rifk 
run is really different from the rilk underfiood, and intended to 
be run at the time of the agreement. The policy would equally 
be void agaihft the underwriter^ if he concealed any thing ; as if 
he infured a (hip on her voyage, which he privately knew to be 
arrived : and an aflion would lie to recover the premium. The 
governing principle is applicable to all contrafls and dealings. 
Good faith forbids either party, by concealing what he privately 
knows, to draw the other into a bargain, from his ignorance of 
that faft, and his believing the contrary. But cither party may 
be innocently filcnt as to grounds open to both, to excrcifc tliclr 
judgments upon. Aliud ijl^celare i aliud tacerc : neque enlm id 
telare qmcquid reiheas ; fed cum quod tu feias^ id iguorarcy emoiu*^ 
menti tui caufdy veils eoSy quorum interfii id feire. This definition 
of concealment, reflrained to the efficient motives, and precife 
fubjefl of any contraft, will generally hold to make it void, in 
favour pf the party mifled by his ignorance of the thing conceal- 
ed. There are many matters, as to which the infured may be 
innocently filent ; he needs not mention what the underwriter 
knows, fcientia utrinque par pares contrahentes facit. An under- 
writer cannot infill that the policy is void, becaufe the infured 
did not tell him what he a{\ttaily knew, what way foevei he 
came to the knowledge. 1'hc infured needs not mention what 
the underwriter ought to know ; what he takes upon himfclf the 
knowledge of 5 or what he waives being informed of. The 
underwriter needs not be told what lelTens the rilk agreed, and 
underfiood to be run by the exprefs terms of the policy. He 
needs not be told general topics of fpeculaiion : as for inftance, 
the underwriter is bound to know every caufe, which may occa- 
Con natural perils ^ as the difficulty of the voyage ; the kind of 
fcafonsithe probability of lightning; hurricanes, and earth- 
quakes. He is bound to know every caufe which may occafion 
political perils ; from the rupture of Hates ; from war, and the 
various operations of war. He is bound to know the probability 

of 


^53 

CHAP. 

X. 


C ceio de 
omcii , lib. 

S.c.iz.ij. 



OF FRAUD IN POLICIES. 


of fafet^) from the continuance and return of peace ; from the 
imbecility of the enemy, through the weaknefs of their councils, 
or their want of ftrength. If an underwriter infurc private fliipa 
of war, by fca, and on fliore from ports to ports, and from places 
to places, any where, he needs not be told the fccret enterprifes 
upon which they are deftined : becaufc he knows fome expedi- 
tion mud be in view : and from the nature of his contrad, he 
waives the information, without being told. If he infure for 
three years he needs not be told any circumftance to (hew it may 
be over in two : or, if he infure a voyage with liberty of devia- 
tion, he needs not be told what tends to (hew there will be 
no deviation. Men argue differently, from natural phoenomcna, 
and political appearances : they have different capacities, differ- 
ent degrees of knowledge, and different intelligence. But the 
means of information and judging, are open to both : each pro- 
fefles to aft from his own (kill and fagacltyj and therefore, neither 
needs to commuiiicatcto the other. The reafon of the rule, which 
obliges the parties to difclofe, is to prevent fraud, and encourage 
good faith, it is adapted to fuch fafts as vary the nature of the 
contraft, which one privately knows, and the other is ignorant 
of, and has no reafon to fufpeft. The queftion, therefore, muff 
always be, Whether there was, under all the circumftances, 
at the time the policy was underwritten, a fair ftatement, or a 
concealment: fraudulent, if dcfigned ; or, though not dtfigned, 
varying materially the objeft of the policy, and changing the 
rifle underftood to be run {ay* 

, ** adly. This brings me. In the fccond place, to (late the cafe ^ 
now under confideraticii. The policy is ^gainft the lofs of Fort 
Marlborough^ from being deftroyed by, taken by, or furrcndcrcd 
unto, any European enemy, between the i6th OElober 1759, 
and the itjth of QElober 1760. The underwriter knew at the 
tidic, that the policy was to indemnify, to that amount, George 


(a) Within this prirciple Lord Eilenborough wasofopinion,thatSt was not necefTiry, 
where an infurance was Oiade on the homeward voyage, to communicate a letter from 
the captain, ftating the damages he bad encountered on the outward voyage, and de- 
fenbing the (hip as being then unfeawortby, and (landing in need of a great many re. 
pairs, at governing the time when the (hip would be able to fail ; for if chit were fo, 
iaid his Lord£hip, it would be neccOary in all cafes to inform the underwriter! when 
•oy repaira were wanting. Beckwith v. Sydebotham, i Campbell, N. P. cafes, p. ii6* 
' And fee alfo poft.c. 12. the cafes of Sboolbred v. Nuu,aiid of liaywaid v. Rogers. 
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Garter, the governor of Fort Marlborough, hi cafe the event In- C H a. if 
fured againft Ihould happen. The governor’s inftruclions for 
the infurance, bearing date at Fort Marlborough, the aid of Sep^ v— 
tember 1759, were laid before the underwriter. Two adions 
upon this policy were tried before me in the year 1762. The 
defendants then knew of a letter written to the Eaft India Com- 
pany, which the Company oiFered to put into my hands ; but 
would not deliver it to the parties, becaufe it contained fome * 

, . Vjcc trf'T^ 

matters, which they did not think proper to be made public. An c. i, i». 
objefbion occurred to me at the trial, whether a policy agaiiilt 
the lofs of Fort Marlborough, for the benefit of the goyernor, wa-? 
good ; upon the principle, which does not allow a failor to in • 
fure his wages. But conlidcring that this place, though called 
a fort, was really but a faftory, or fettlement for trade : and tha: 
he, though called a governor, was really but a merchant : con- 
Cdering too, that the law allov/s a captain of a (hip to infiirc 
goods, which he has on board, or liis (hare in the fiiip, if he 
be a part owner, and the captain of a privateer, if he be a poii. 
owner, to infure his flhire : confidering allb, that the objeCLiou 
could not, upon any ground of juftice, be ma !c by the under- 
writer who knew him to be governor, at the time he took the 
premium, and as with regard to principles of public ccnveinence* 
the cafe fo fcldom happens, (I never faw one before,) any danger 
from the example is little to be apprehended : I did not think 
myfelf warranted^^ upon that point, to nonfuit the pl.untitr- 
cfpecially as the objection did not come from th.e bar. Though 
this point -was mcnticned at the laU trial, it w^as not infilled 
upon ; nor has it been feriouily argued, upon this motion, 
fuOicient alone to vacate the policy : and if it had, we are all of 
opinion, that we are not warranted to fiy, that it is void, upon 
this account. Upon the plaiutifi'*s obtaining the two former 
verdifls, the underwriters went into a court of Equity ; where 
they have had an opportunity to fift every thing to the bottom^ 
to get every difeovery from tlic governor and his brother, and to 
examine any witnedes that were upon tlie fpot. At laft, after 
the fulled invedigatlon of every kind, the prefeni aflion came on 
to be tried at the fittings after lull term. The plaintiff proved 
without contradi£lion, that the place called Benccolctt or F:‘rt 
Marlborough, is a faftory or fttticment, but no military fort cr 
fortrefs : that it was not.eftablifiied for a place of arms or defence 
againft the attacks of an European cnenay ; b^it merely for th* 

purpefe 
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ptirpofc of trade, and of defence againft the natives : that the 
fort was only intended and built to keep off the country blacks ; 
that the only fecurity to £uro!ean (hips of war confided in the 
difficulty of the entrance and navigation of the river, for want 
of proper pilots : that the general date and condition of the faid 
fort, and of the ftrength thereof, were in general well known, 
by mod pcrfons-converfant or acquainted with Indian affairs, of 
the date of the Company's fadlories or fettlements ; and could 
not keep fecret or concealed from perfons, who fliould endeavour, 
by proper inquiry, to inform thcmfelves : chat there were no ap- 
prehenfionsor intelligence of any attack by the Frencb^ until they 
attacked Nattal in February 1760 : that on the 8th" of February 
1760, there was no fufpicion of any defign by the French: that 
the governor at that time bought of the witnefs goods to the 
value of 400c/. and had goods to the value of above 20,000/., 
and then dealt for 50,000/. and upwards!: that on the id of 
April 1 760, the fort was attacked by a French man of war of 
64 guns, and a frigate of 20 guns, under the Compte UEJlaigne^ 
brought in by Dutch pilots, was unavoidably taken, and after* 
wards delivered to the Dutch^ the prifoners being fent to Batavia. 
On the part of the defendant, after all the opportunities of in- 
quiry, no evidence was offered, that the French ev^r had any de- 
fign upon Fort Marlborough^ before the end of March 1760, or 
that there was the lead intelligence or alarm, that they might 
make the attempt till the taking of Nattal^^ in the year x 766. 
They did not offer to ^difproye the evidence, that the governor 
had a£led, as in full fecurity, long after the month of September 
X759 ; and had turned his money into goods, lb late is the 8th 
of Febrttary^ 1760. There was no attempt to (hew that he had 
not lod by the capture very confiderably beyond the value of his 
infurance. But the defendant relied upon a letter, written to 
the Eajl India Conapany, bearing date the 16th of SeptemherMyig^ 
which was fent to England by the Pitt^ captain ^o ar* 

rived in ikfiiy 1760, together with the indruftions for infuring, 
and alfo a letter bearing date the lad of SepUmbtr^ I 759 i 
the plaintiff by the fame conveyance, and at the fame time (which 
letters his Iprdfhip repeated). They relied too upon the crofs 
examination eC, the broker who negotiated the policy, that, in bis 
opinion^ thefe letters ought to have been produced, or the con* 
tent?, difclofed ; and that, if they had, the policy would not 
have been underwritten. The defendant's coUnfel contended 

at 
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at the trial, as they have done tijfon this motion, that the policy c 
Was void : ift, BecauGs the ftatc and condition of th^ fort, men- ^ 
tioned in the govemor^s letter to the Eaji India Company was 
not difclofed. 2dly, Becaufe he did not difclofe, that the Prench^ 
not being in a condition to relieve their friends upon fhe coaft^ 
were moft likely to make an attack upon this fettlement, rather 
than remain idle : 3dly, That he had not difclofed his having 
received a letter of the 4th of February 1759 ; from which it 
feemed, that the French had a deugn to take this fettlement by 
furprize, the year before. They alfo contended, that the opi- 
nion of the broker was almoft decifive. The whole was laid 
before the jury, who found for the plaintiff. 

Thirdly, It remains to confider thefe objeftions ; and id 
examine whether this verdift is well founded. To thispurpofe, 
it is neceflary to confider the nature of the contraft, at the time? 
it was made. The policy was figned in May 1760. The con- 
tingency was, whether Fort Marlborough was or would be taken, 
by an European enemy, between October 1759 and OSlober 1760* 
The computation of the rifk depended upon the chance, whether 
any European power would attack the place by fea. If they 
did, it was incapable of refiftance. The underwriter TLiLondon^ 
in May 1760, could judge much better of the probability of the 
contingency, than governor Carter could at Fort Marlborough in 
September^ He knew the fuccefs of the operations of 

the war in Europe : he knew what naval force the Englijb and 
Fnnch had fent to the EaJl Indies. He knew from a comparifon 
of that force, whether the fea was open to any fuch attempt by 
the French. He knew, or might know, every thing which was 
kjiown at Fort Marlhrough in September 1759, of the general 
ftate^f affairs in the EaJl Indies, or the particular condition of 
Fort Marlborough, by the fliip w’hich brought the order for the in- 
furance He knew that fhip muft have brought many letters to 
the EaJl India Company \ and particularly from the governor. 
He knewwhat probability there was of the Dutch committing, 
or having committed, hoitilitics. Under thefe circumftances, 
and with this knowledge, he infurcs againft the general con- 
• tingency of che place being attacked by an European fo\vtv. If 
there had*beeii any defign on foot, or enterprize begun in Sep* 
tember 1759, tathe knowledge of the governor, it wonld have 
varied the riik underftood by the underwriter on account of his 
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^ being told of a particular defign or attack then fubfiflingi and 

t., . he ellimated the rifle upon the foot of an uncertain operation^ 

which might or might not be attempted. But the governor 
had no notice of any defign fublifting in September 1759* There 
was no fuch defign in fa£t : the attempt was made without pre- 
meditation, from the fudden opportunity of a favourable occa- 
fion, by the connivance and afliftance of the Dutch^ which 
tempted Compte D^tjlaigm to break his parole. Thefe being the 
circumftances, under which the contra A was entered into, we 
(hall be better able to judge the objedions upon the foot of 
concealments. The firft concealment is^ that he did not difclofe 
Sec Accord, the condition of the place. The underwriter knew the infu- 
ranee was for the governor. He knew the governor muft be 
Sittings af- acquainted with the (late of the place, tie knew the governor 
. could not difclofe it, confidently with his duty. He knew the 
Appendix, governor, by infuring, apprehended, at lead, the poflibility of 
an attack. With this knowledge, without alking a quedion, he 
underwrote. By fo doing, he took the knowledge of the date 
of the place upon himfelf. It was a matter, as to which he might 
be informed various ways : it was not a matter within the private 
knowledge of the governor only. But not to rely upon that, the 
utmod which can be contended is, that the underwriter truded 
to the fort being in the condition in which it ought to be : in 
like manner, as it is taken for granted, that a (hip infured is fea 
worthy. What is that condition ? All the witriefles agree, 
that it was only to refid the natives, and not an European force. 
The policy infuies againd a total lofs, taking for granted, that 
if the place was attacked, it would be lod. The contingency, 
therefore, which tlie underwriter has infured againd is, whether 
the place would be attacked by an European force \ and not 
whether it would be able to refid fuch an attack, if the (hips 
could get up the river. It was particularly left to the jury to con- 
fider whether this was the contingency in the contemplation of 
the parties ; they have found that it was. And we are all of 
opinion, that in this refpe£l:, their conclufioh is agreeable to the 
evidence. The date and condition of ^he place were material 
in this view only, in cafe of a land attack by the natives. 

i 

The fecond concealment is, his not having difcIoCed, that, 
from the Fremh not being able to relieve their friends upon the . 
coaft, they might make them a vifit. This is no pan of the faa 

of 
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tf the cafe : it is merc.fpeculation of the governor, from the pe* ^ 
xieral (late of the war. The conje£lure was di£lated to him 
from his fears. It is a bold attempt for the conquered to attack 
the conqueror in his Own dominions. The pra£iicability of it, 
in this cafe, depended upon the EngliJlj naval forces in thofe 
feas, of which the underwriter cOuld belter judge at London in 
May 1 760, than the governAr could at Fort Marlborough^ in 
September 1759. The third concealment is, that he did not dif- 
clofe the letter from Mr. Winch of the 4th of February I759» 
fticntioning the defign of the French the year before. What that 
letter was ; how he mentioned the deiign ; or upon what au- 
thority he mentionedit; or by whom the defign was fuppofed to 
be imagined, does not appear. The defendant has had every 
opportunity of difeovery ; and nothing has come out upon it, as 
to this letter, which he thinks makes for his purpofe. The 
plaintiff offered to read the account Winch wrote to the Eajl In* 
dia Company, which was obje£led to ; and therefore, it was not 
read. The nature of that intelligence, therefore, is very doubt- 
ful. But taking it in the Arongefl light, it is a report of a defign 
to furprife the year before ; but then dropt. This is a topic of 
mere general fpeculaticn, which made no part of the faft of the 
cafe upon which the infurance was to be made. It was faid, if 
a man infured a (hip, knowing that two privateers were lying in 
her way, without mentic:;:ng that circumftance, it w^ould be a 
fraud. I agree it: But it he knew that two privateers had been 
there the year before, it would be no fraud, not to mention that 
circumftance : becaufc it does not follow that they will cruife 
this year, at the fame time, in the fame place 5 or that they are 
in a condition to do it. If the circumfiance of this d^tgn laid 
aftde had been mentioned, it would have tended rather to Icffen 
the rifk, than increafe it ; for the defign of a furprize, which has 
tranfpired, and been laid afidc, is lefs likely to be taken up again ; 
efpecially by a var^quiflied enemy. The jury coiifidcred the na- 
ture of the governor’s filencCias to thefe particulars 5 they thought 
it innocent, and that the omifBon to mention them, did notvary 
the contrafl. And wc are all of opinion, that, in this rcfpefr, 
they judged extremely right. There is a filcnce, not objcdlcd 
to at the trial, nor upon this motion ; which might, with as 
much rcafon, have been objeflcd to, as the two laft omilTions ; 
rather more. It appears by the governor’s letter to the plaintifli 
that he was principally apprehenfive of a Dutch war. He ccr-. 
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c H>A P." tainly had, what he thought, good grounds for this appiehcnfion# 

i . Compte D'Eflalgne being piloted by the Dutch^ delivering the 

. fort to the Dutch^ and fending the prifoners to Batavia^ is a 
confirmation of thofe grounds. dProbably the lofs of the place 
was owing to the Dutch. The prench could not have got up 
the river without Dutch pilots ; and it is plain the whole wa» 
concerted with them. And yet, at the time of underwriting the 
policy, there was no intimation about the Dutch. The reafon 
why the counfel have not objected to his not difclofing the 
grounds of this apprehenfion is, becaufe it muft have arifen 
from political fpeculation, and general intelligence : therefore^ 
they agree, it is hot neceflary to communicate fuch things to an 
underwriter. 

** Lafiiy, Great ft refs was laid upon the opinion of the broker* 
But we all think, the jury ought not to pay the lead regard to 
it : it is mere opinion ; which is not evidence : it is opinion after 
an event : it is opinion without the lead foundation from any 
previous precedent or ufage : it is an opinion, which, if rightly 
formed, could only be drawn from the fame premifles, from 
which the court and jury were to determine the caufe ; and 
therefore, it is improper and irrelevant in the mouth of a wit- 
nefs* There is no imputation upon the governor, as to any in- 
tention of fraud. By the fame conveyance, which brought his 
orders to infurfe, he wrote to the company every tiling, which 
he knew or fufpefted : he defired nothing to be kept a fecrct, 
which he wrote either to them or his brother. His fubfequent 
coiijdu^t, down to the 8th of February 1760, fliewed that he 
thought the danger very improbable. The reafon of the rule 
again d concealments is, to prevent fraud and encourage good 
faith. If the defendant’s objedlions were to prevail, in the pre- 
fent indance, the rule would be turned into an inftrument of 
fraud. The underwriter here, knowing the governor to be ac- 
quainted with the date of the place ; knowing that he appre- 
hended danger, and mud have fome ground for his apprehen- 
fibn ; being told nothing of either, figned this policy without 
alking a queftion. . If the objedtion, that he was not told, ’ 
is fuflicicnt to vacate it, he too1v the premium, knowing the 
policy tobe void, in order to gain, if the alternative turned out one 
way ; and to make no farisfaGion, if ir turned out the other ; be 
drew the governor into a falfe confidence, that if the word Oiould 
3 lrapp;n. 
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happcDi he had. provided againfl: total ruin j knowing, at the ^ 
fame time, that the indemnity, to wKicIi the governor trufted, ^ 
was void. There was not a won* faid to him of the afiRiirs of 
Lidia, or the , (late of the w„r therj, or th'^ condition of Fort 
Marlborough* If he thought that omilEon an obje£lion, at the FieeW 
timCj he ought not to have figned the policy^ with a fecret re- 
rferve in his own mind to make it void : if he difpenfed with the 
information, and did not think this filence an ohjcftlon then ; 
he cannot take it up nov/, after the event. What has been often 
faid of the ftatute of frauds may, with more propriety, be applied 
to every rule of law, drawn from principles of natural equity, to 
prevent fraud : “ that it fhould never be fo turned, conftrued, 

‘‘ or ufed, as to proteft, or be a m» ans of fraud.” After the 
fulled deliberation, we are all clear that the verd'cl is well 
founded ; and that there ought nor to be a new trial : confe- 
quently, that the rule obtained for that purpofe ought to be dif- 
charged.” 

To have given this very elaborate and learned argument in 
the date in which it was delivered, certiinly requires no apo- 
logy, becaufo from it may becolleflrcd all t!ic general principle$ 
upon which the do£trinc of concealnr^cnts, in m alters of infu- 
rance, is founded, as well as all the e.xcptiori?, which can be 
made to the generality of thofe principles. To have abridged 
fuch an argument, •would liavc very mudi leflened the pleafure 
of the reiicier, and would havu been an injury to the venerable 
judge, who in that form delivered the opinion of the court. 

The rules, then advanced and id.uRrited, have fihee been con- 
firmed by the opinion of the judges upon nmil;.r cuedions. 

The plaintiffs, FJanchc ni'd Jarjun-y, merchants in Lomion, in- piancbe snd 
fured goods, on board the S*ioeiUjh fl.ip call- d the Mary 
** dalena^ lod or not lod, at ind from Louden and Ramfgate to Doufcl.a3?. 
** Naiiiz, with hbetty to call at Ojlcnd, being a general fhip in 
the port of London for Niwlzd' There was a declaration in, 
the policy, that the infurance was made on account of certain 
*« peifons Carrying on trade under the name and firm of Valee 
and Dnptfijfif, Monfieur Laf'au !c "fnine, Qutllnume Albert, vt 
Poiiier de In Gucuied* 1 he defen«iant underwrote the policy 
fpr 300/. at three guineas per cent. T.he fhip^s clearances from 
the cullom-l’oiife in London and her other papers, were ad made 
^ut lor but the fliip and goods were intended to get 

^3 , . Cirpvuljr 
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€.H A P. direZlly from London to Nant%i without going to OJlend. Bills 
of lading in the French Unguage; dated the i8th of July 1778, 
we e figned by the captain in London^ but purporting to be made 
at OJlendy and that the goods were (hipped there to be delivered 
ztNaniz. The policy was fubferibed by the defendant on the 
7th of Jtily^ and the lading was taken in between the 24th of 
July ana the 17th of Augujl. The proclamation for making re^ 
prifals on French (hips, bore date the aQth, and appeared in the 
Gazette oh the 31ft of July* Two underwriters had (igned the 
policy after the proclamation, at the fame premium of three 
• guineas : one on the 31ft of July^ and the other on the 7 th of 
Augufi* The (hip failed on the 24th of Augtift^ and was taken 
. by a king^s cutter, on her way to Nantz* After her departure 
ixom' Gravefendi the captain threw overboard all the papers 
which he had received from the cuftom-houfe at London* They 
had been obliterated by the cuftom-houfe officers at Gravefend^ 
and were no longer of any ufe. The (Inp was releafed by the 
Admiralty, but the goods were condemned. The plaintiffs had 
no connexion or (Iiare in the (hip. Such were the material 
fa^ls in this cafe, as they were dared this day by Lord Mansfield 
in his report, upon a rule to (hew caufe why there (bould i be 
a new trial. The caufe had been tried at the lad fitilr.;:3 at 

Tnn. j77f. QuUdhall^ and a verdift found for the plaintiffs. The irrounds 
for the application for a new trial were two : 1 ft. That there was 
a fraud on the underwriters, the (liip having been cleared out 
for OJiendy and yet never having been defigned for that place. 
2dly, That as hoftilitics were declared after the policy was 
(igned, and before the (hip failed, the defendant ought to have 
. had notice, that he might have exercifed his diferetion, whetheiT 
he would chufc for a peace premium to run the rifk of capture. 
Befide the fa£ls above mentioned, his lordihip dated, that the 
plaintiff had produced evidence to (hew, that all (hips, going 
with goods of Britijb manufaAure to France^ clear out for 
Oflend, without meaning to go thither '; and that this is univer- 
fally underftood by perfons concerned in that branch of com- 
merce. The rcafons fuggelled for clearing out for OJlend^ and 
afterwards making bilte* of lading as from that place, were, that 
the light-houfe duties are faved, which are payable when the 
vpyage is known to be dire£lly down the channel : and that the 
French duties arc Icfs upon.goods from OJleni^ than from Eng-^ 
land% Lord 
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Lord Mansfielip — This verSift is inpipeached upon two CHAP, 
grounds, ift, It is faid there was a fraud on the underwriters! . 

in clearing but the (hip for Ofiend^ when (he was never intended 
to go thither. But I think there was no fraud on them : perhaps, 
not on any body. What had been pradifed in this' cafe was 
proved to be the conftant courfc of die trade ; andnotorioufiyfo 
dto every body. The reafon for clearing for OJtepd^ and figning 
bills of lading as from thence, did not fully appear. BuUc was 
guefled at. The Fertniers Getierat4sc have the management of the 
taxes in France. As we have laid a large duty on French goods, 
the French may have done the fame on ours ; and it may be the 
intereft of the farmers to connive at the importation of Englijh 
commodities, and take OJlend duties, rather than Hop the trade, 
by exa<£):ing a tax, which anaounta (o a prohibition. But at any 
rate, this Was no fraud in this country. One nation does not 
take notice of the revenue laws of another. With regard tpth® 
evadon of the light-houfe duties, the (hip was not liable to coi> 

Bfcation on that account, ad, The fecond obje£lion is, that the 
policy was made before, and the (hip failed after, the proclama-. 
tion for reprlfals. But every man in England and Francey On the 
17th of 'Juljt expcfked the immediate commencement of a war. 

1 wiH not fay it was a£luaUy commenced ; but the ambafladors 
of both countries were recalled ; the Pallas and Licorne were 
taken ; the fleets were at fea ; and, as it appeared afterwards, 
were waiting for each other to fight. It does not appear that the 
goods were French property 5 an Englipman might be fending 
his goods to France in a neutral fliip. But it is indifferent whe- 
ther they were Englijh or French. The rilk infured extends to 
all captures, and as two other underwriters figned at the fame 
premium, after the proclamation, it appears that the war-rifle 
was in view when the defendant figned. Shall he avail himfclf 
of an event, which increafes the rifle, but which he had in con- 
templation when he underwrote the policy ? I am of opinion, 
that there foould npt be a new trial-*' The three other judges 
concurred; and the rule was difeharged. 

A fimilar dccifion was made in the following cafe. It was an .. 

- , - _ ^ ft . MavM V, 

adion on a policy of mforanee on a Pertugueze (hip, at and from WiUer, 
Madeira to her port of difeharge in Jamaica, with liberty to touch gm! lli 

at the Leeward JJlandi, The defendant underwrote i^o/. upon 
if : the (hip wa$ captured by a French prirateer, and condemned 
■ ' X 4 in 
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CHAP. In the Court of Admiralty ixni^France^ jon the ground of haying an 
r ^ f Englijh fufircargo on board. The a£);ion was brought tp recover 
this lofs from the underwriter, ^who refufed to. payi 
that the plaintiiF jQiouId have difclofed to him, that ’ the fujjej- 
icargo was Englijh. At the trial, a vcrdi£l was given for the 
plaintiff, upon a cafe referyed for the opinion of Jthe Court, and 
containing in fubftance the fa^^s juff ftateek ^ 


For the defendant it was infifted, upon the argument, that the 
agent for the infured ought to have difclofed this fa£t 5 and that 
Jt was the more material in this cafe, becaufe during the prefent 
war, an ordinance paffed in France^ fimilar to one made in the 
iaft war in I75j5, which declares, that no Dutch (hip (hall be al- 
lowed to take on board a fupercargo, belonging to any nation at 
dnmity with the court of France : and that if any ft ip, having 
fuch fupercargo, be taken, it ft all be condemned as lawful 


Lord Man^feld.^^* It is an oppreffive and arbitrary rule, and 
contrary to the law of nations. If both parties were ignorant of 
it, the underwriter muft run all rifts ; and if the defendant knew 
of fuch an edid:, it was his duty to enquire, if fuch a fupercargo 
were on board. It mud be a fraudulent concealment of circum- 
ilances, that will vitjate a policy. But it is remarkable, that 
neither party has faid a word, refpe£ling the treaties between 
France and Pariu^aU^ Judgment was accordingly given for the 
plaintiff. 

3 d, We come now to the third great diyiCon of thi^ chapter, 
namely, to cafes in which policies are void by mifreprefentation. 
Before we proceed to (fate the cafes under this head, it will be 
proper to diftinguift between a warranty and a reprefentation. 
A warranty or condition is that which makes a part of the writ- 
ten policy, and muft be literally and ftriQly performed ; and be- 
ing a part of the agreement, nothing tantamount will do, or an- 
fwer the purpofe. A reprefentation is a date of the cafe, not a 
part of the written inftrumcnt, but collateral to it, and entirely 
independent of it; and it .is fufficient, that a reprefentation be 
fubft antially performed. The corfequtncc of a breach of a War- 
ranty we ftall take notice of hereafrer. If there be a mifrtpre- 
fctation, it will avoid the policy, as a fraud, but nor as a pjrt 
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pf the agreement. Even written ihftruclionSf if they , are not in- 
ferted fin the policy) are only to be confidered as reprefeotations $ 
and in order to make them valid and binding as a warranty) it is 
abfolutely neceflTary to make them a part of the inftrument) by 
.which the contract of indemnity is cffefted. If a reprefentation 
be falfe in any material point, it will avoid the policy ; and if the 
point be not materiSl) the reprefentation can hardly ever be frau* 
dulent. The principle upon which the policy is void in fuch a 
cafC) we dated in the opening ; that the underwriter has com- 
puted the ri(k upon circumdanceS) which were falfe, or which 
did not exid. Thefe do£lrines are fully edablilhed by a variety 
of judicial decifions. 

Upon a rule to (hew caufe why a new trial (hould not be Pawfon v. 
granted in this cafe, Lord Mansfield reported as follows. — ** This 
was an aclion upon a policy of infurance. At the trial it ap- 
peared in evidence, that the fird underwriter had the following 
itidru£lion diewn to ‘ him ; “ Three thoufand five hundred 

pounds Open the (hip Julius Cafar^ for Halifax^ to touch at 

Plymouth^ and any port in America ; Jhe mounts tivelve guns 
** and twenty men^ 'rhefe indruftions were not alked for, nor 
commtinicated to the defendant: but the Ihip was only repre- 
fented generally to him as a [hip of force : and a thoufand pounds 
bad been done, before the defendant underwrote any thing upon 
her. The indruftions were dated the 28th of June i 77 < 5 , and 
the (hip failed on the 23d of July 1776 ; and was taken by an 
American privateer- That at the time of her being taken, (he 
bad on board 6 four pounders ^ 4 three pounders ^ 3 one pounder Sf 
6 half pounders j which are called fwivels^ and 27 men and boys 
in all for her crew ; but of them^ 16 only were men^ (not 20, 
as the indruflions mentioned,) and the red, boys. But the wit- 
nefs faid, he confidered her as being dronger with this force) 
than if die had 12 carri'ige guns, and 20 men : he alfo f^id 
(which Is a material /rircumdaiice,) that there were neither men nor 
guns on board y at the time of ike infurance. That he himfelf in- 
fured at the fame premium, without regard or enquiry into the 
force of the flilp. Other underwriters alfo infured at the fame 
premium, w’ithout any other reprefentation than that Ihe wasfl 
Jhip of force* That to every four pounder, there fliould be five 
men and u boy. That in merchant fliips, boys always go under 
the denomination of men. 'I'his was met by evidence cn the 
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CHAP, part of the defendant, faying, that guns meant carriage guns, 
^ not fwiveh ; and men meant able men^ exclufivc of %/• There 

were three caufes of the fame nature depending upon the fame 
evidence. ^ The defence in each was, that thefc inftruftions 
were to be confidered as a warranty, the fame as if they had 
been inferred in the policy ; though they were not proved to have 
been (hewn to any but the firft underwrite). In all the three 
cafes, the quedion for the Court to determine, is. Whether the 
indruflions, which were (hewn to the fird underwriter, are to 
be confidered as a warranty inferted in the policy ; or as a repre- 
feutation, which would avoid the policy, if fraudulent ? If the 
Court Ihould be of opinion, that the indrudlions amounted to a 
warranty,' then a new trial is to be had in each without cods ; 
•therwife, the verdi£ls, which were all for the plaintiffs, are to 
ftand. At the trial 1 was of opinion, that it would be of very 
dangerous confequence, to add a converfation, that paiTed at 
that time, as part of the written agreement. ^Ic is a collateral 
reprefentation , and if the parties had confidered it as a warranty, 
they would have had it inferted in the policy. Bat fecondly, if 
thefe indrudions were to be confidered in the light of a fraudu- 
lent mifreprefentation, they mud be both material and fraudu* 
lent : and in that light, I held, that a mifreprefentation made to 
the fird underwriter ought to be confidered as a mifreprefentation 
made to every one of them, and fo would infefl the whole po- 
licy. Otherwife, it would be a contrivande to deceive many : 
for where a good man dands fird, the red underwrite without 
alking a quedion : and if he be impofed upon, the reft of the 
underwriters arc taken in by the fame fraud.*’ The cafe was 
left to the jury under thatdiredlion. 

After argument at the bar, Lord Mansfield afked, Whether 
there was any cafe that made a difference between a written and 
a parol reprefentation? Nb anfwer being given, his lordfhip 
proceeded : << There is no diftindion better known to thofe who 
are at all converfant in the law of infurance, than that which 
cxifts between a vjarranty or condition, which makes part of a 
written policy, and a reprefentation of the ftate of the cafe. 
Where it is a part of the written policy, it muft be performed. 
As if there be a warranty of convoy, there it muft be a convey s 
nothing elfe will anfwer the idea intended by the warranty : it 
muft be dridly performed, as being a part of the agreement \ 
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for in the cafe of convoy it might be faid, the party would not ^ 
have infured without convoy. But as, by the law of meiehautSi ^ 
all dealings muft be fair and honeft, fraud infefls and vitiates 
every mercantile contrad. Therefore, if there be fraud in a 
reprefentation, it will avoid the policy, pn account of the fraud, 
but not on account of the non-compliance with any part of the 
agreement. If in aTife-policy, a man warrant another to be in 
good health, when he kpows at the fame time he is ill of a fever, 
ihat will not avoid the policy on the ground of mifreprefentation 
(though it will be void for non-compliance with the warranty) \ 
l>ecaufe by the warranty, the infured takes the rilk upon himfelf. 

if there be no warranty, and he fay, the man is in good 
M health,’^ when in fa£i he knows him to be ill, it is falfi. So 
it is, if he dp not know whether he he well or ill *, for it is' 
equally falfe to undertake to fay that which he knows nothing at 
all of, as to fay that is true which he knows is not true. -But if 
he only fay, << hq^ believes the man to be in good health,” know* 
ing nothing about it, nor having any reafon to believe the con- 
trary I there, though the perfon is not in good heafth, it will 
not avoid the policy, becaufe the underwriter then takes the rilk 
upon himfelf* So that there cannot be a clearer diftin^ion than 
that which exifts between a warranty, which makes part of the 
written policy, and a collateral reprefentation, which, if falfe in 
a point of materiality, makes the policy void : but if not mate- 
rial, it can hardly ever be fraudulent. So far from the ufage 
being to confider inllrudlions as a part of the policy, that parol 
inftruflions were never entered in a book, nor written inftruc- 
tions kept, till a few years ago, upon occalion of feveral afUons 
brought by the infured upon policies, where the brokers bad 
reprefented many things they ought not to have jeprefented, in 
^onrec^uence of which the plaintifiv were call. I advifed the in- 
fured to bring an a£lion againft die brokers, which they did, 
and recovered in feveral inftances : and I have repeatedly, ^at 
Guildhall, cautioned and recommended it to the brokers, to 
enter all reprefentations made by them in a book. That advice 
has been followed in ; but it appeared lately, at the trial 

of a caufe, that at Brjfiol, to this hour, they make no entry in 
their books, or keep any inftruflions. The quellion then is. 
Whether in this policy the perfon infuring has warranted that 
the (hip Ihould pofitively and literally have 12 carriage guns and 
io men f That is, Whether the inftruAions given in eyidence 
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c H A P. are a part of the policy i No'«r I will take it by degrees.' ’The 
/ two firft underwriters before the Court are Watfon and Sw//. 

Says Watfin^ it is part of my agreement, that the ihip (hall 
fail witli 12 guns and 20 men : and it is fo (lipulatcd, that 
** nothing under that number will do : 10 guns with fwivels 
will not do ” The anfwer to this is, read your agreement ; 
read your policy. There is no fuch thing to be found there. 
It is replied, yes, but in fa£t there is, for the in(lru61tons, upon 
which the policy was made, contain that exprefs ftipulation. 
The anfwer again is, there nevifr were any inftru£lions (hewn 
to Watfon ; nor were any a&cd for by him.- What colour then 
has he to fay that thofc inftrudlions are any part 6f his agree- 
ment ? It is faid, he infured upon the credit of the firft under- 
writer. ^ reprefentation to the firft underwriter has nothing to 
do with that, which is the agreement or terms of the policy. 
No man who underwrites a policy, fubferibes by the z€t of un- 
derwriting, to terms of which he knows nothing : but he reads 
the agreement and is governed by that. Matters of intelligence, 
fuch as that a (hip is or is not milling, are things in which a 
man is guided by the name of a firft underwriter, who is a good 
man, and to which another will therefore give faith and credit : 
but not to a collateralagreement, of which he can know nothing(a}. 
The abfurdity is too glaring, it cannot be. By exteniion of an 
equitable relief in cafes of fraud, if a man is a knave with refpeft 
to a firft underwriter, and makes a falfe reprefentation to him 
in a point that is material ; as where having notice of a (hip 
being loft, he fays (lie was fafe ; that (hall affe£t the policy with 
"regard to all the fubfequent underwriters, who are prefumed to 
follow the firft. How th6n do Watfon and Snell underwrite the 
(Itip in queftion ? Without knowing whether (he had any force 
at all. That proves the riik was equal to a (hip of no force at 
all ; and the premium was a vaft one ; eight guineas. So much 
therefore for tbofe two cafes. The third cafe is that of Etper^ 
who faw the inftrudions, with the reprefentation which they 
contained. Did die number of guns induce him to underwrite 

(tf) This point, bow hr a rerrefentstion irade to the firft unde'rwritfr ftiaU be Csleen 
to extend Co ail the lei), wa> about to b? difcull-'d in a cafe of Marfden v. Reid, 3 £aft*i 
Rcf!. 572. (S-ciefor another point, an tr, p, 37. and for another poft. p. .)"d'’rbt 
foOs did not (ufticiently raife the /at the Court feem-'d inclined to Cfie afiir- 

9 « 4 tive, although the cafe had oot proceeded f|»r enousb to rr^uiie aittefltivn \o Lord 
Mansfield '4 diliin^ion. 
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the policy ? If it did» he would hate faidy put them into ,the ^ 
policy 9 wairant that the fliip ihall depart with 1 2 guns and ao 
mc^n. Whereas he does no fuch things but takes the fame pre» 
mium which Watfon and ^nell didj who had no notice of her 
having any force. What does that prove ? That he is paid and 
receives a premium as if it were a (hip of no force at all. The 
reprefentation aimounts to no more than this ; I tell you what, 
the force will be, becaufe it is fo much the better for you. 
There is no fraud in it, becaufe it is a reprefentation only of 
what, in the then ftate of the (hip, they thought would be the 
truth. And in real truth the (hip failed with a larger force ; for 
(he had nine carriage 'guns and (ix fwivels. The underwriters 
therefore had the advantage by the difference. There was no 
Itxpulation about what the weight of metal would be. All the 
witnefles fay, that (he had more force than if (he had 1 2 carriage 
guns, in point of ftrength, of convenience, and for the purpofe 
of refiftance. The fupercargo in particular fays, ** he infured 
** the fame (hip and the fame voyage, for the fame premium, 

** without faying afyllable about the force.” Why then it was 
a matter proper for the jury to fay, whether the reprefentation 
was falfe, or whether it was in faft an infurance as of a (hip 
without force. They have determined, and I think very rightly, 
that it was an infurance without force. Ewr makes an objec* 
tion, that the reprefentation ought to be conCdcred as inferted 
in the policy ; but thef anfwer to that is, he has determined 
whether it (hould be inferted in the policy or not, by not infert- 
ing it himfclf. There is a great difference whether it (lull be 
confidered as a fraud. But it would be very dangerous to permit 
all collateral reprefentations to be put into the policy. I am ex- 
tremely glad to hear that a great many of the underwriters have 
paid. Mr. Thornton has paid, who was the firfl: perfon that faw , 
thesnllruflions. Shall the reft refufe then ? As to W;iifon and 
they have no pretence to refufe; forth^re is not a colour 
for the objeclion made by them. As to we are all faiif- 

fied with the determination of the jury againft him. Therefore 
the rule for a new trial muft be difeharged,” 

AT. B, On the Mondpy following, Mr, Davenport faid, he was 
defired by the underwriters to aik, Whether it was the opinion 
of the Court, that to make written inftrudious valid and binding 
as a warranty they muft be inferted in the policy ? Lord Mrtnf^ 
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CHAP, fiili anfWeredi that moll undoubtedly that was the opinion of 
. , the Court! If a rtan warrant that a Ihip (hall depart with la 

guns, and it depart with lo only^ it is contrary to the condition 
of the policy. 


From the judgment pronounced in the caufe juft ftated> we 
learn the difference between a warranty and a reprefentation : 
we learn alfoj that a performance in fubftance will fatisfy a con- 
dition exprelTed in a reprefentation : but that nothing except a 
ftridl and literal compliance will fulfil the terms of the former : 
and we alfo are inftrufled in the whole do£lrine of reprefenta- 
tion} as far as it afie£ks the contrafl'of infurance. The pofitions 
advanced in the above cafe were fo fatisfaAoryi that they have 
been adopted^ as the ground of dire£lion to juries^ upon all 
queftiohs of reprefentation; and have been followed by the 
Court} whenever points of that nature have come before them 
for judgment* 


Bite V. 
Fletcher} 
Sittings after 
Fafter Term 
1779» 
Guildhall} 
Dougi. Rep. 
471. 


This was an aAion on a policy of infurance on the (hip Car» 
natic Eqfl Indiaman^ << at and from P^rt rOrient^ to the ifles of 
<< France and Bourbon^ and to all or any ports or placesi where 
and whatfoeveri in the £ajl Indies^ China^ Per/ta^ or clfe- 
<< whcrCi beyond the Cape of Good Htpe, from place to place; 

aifd during the (hip’s (lay and trade backwards and forwards, 
« at all ports and placesi and until her fafe arrival back at her 
<< laft port of difcharge In France.^* But at the fame time that 
this policy was fubfcribed} there was a flip of paper wafered to 
it} and (hewn to the underwriters} on which was written the 
following reprefentation : The (hip has had a complete repair} 
and is now a fine and good velTel} three decks. Intends to 
•• fail in September or OStober next (1776). Is to go to Madeira^ 
the ifles of France, Pondicherry, China, the ifles of Frame, 
2nd Orient.^* 


The (hip did not fail till the 5th of December l^^ 6 , and did 
not reach Pondicherry till the 23d of July 1777. She continued 
there till the 23d of Augufl following} when inftead of proceed- 
ing to C£//ij} (he failed for Bengal, where having pafled the 
winter and undergone confiderable repairS} (he failed from thence 
early in the year 1778} (being the fecond (hip that left the 
Ganges) returned to Pendicherry, and, after taking in a home- 
ward* 
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ward-bound cargo at that place, proceeded in her voyage back ^ 
to V Orient i but was taken ivv OSlober in that year, ^ by the Men* . 
tor privateer. The ufual time in which the direft voyage be- 
tween Pondicherry and Bengal is performed, Is Cit or feven days ; 
but the Carnatic was about fiic weeks in going to Bengal^ and 
two months on the way back from thence to Pondicherry. Both 
going and returning, fhe either touchea at, or lay off Madras^ 
Mafulipatam^ Vifigapaiam^ and Tanon^ and took in goods at all 
thofe places. 

It was contended in this caufe, ait the trial, that the reprefcn- 
tation accompanying the policy reftrained the voyage to the 
limits therein fpecified. They produced fome letters from the 
owners to their correfpondents, one of which was to the follow- 
ing efFef);: << We doubt not, but on account of the florm the 
(hip will be forced to go to Bengal to be bid down, which 
cannot be done at Pondicherry > in which cafe our captain 
will have entered a proteft, which we will forward in time 
«« to you.” In a fubfequent letter they fay nothing of the dorm 
or leak ; but mention a different caufb for the (hip’s going to . 
Bengal. Thefe letters, it was faid, raifed a prefumption that 
the necefTity of going to Bengal was merely a pretence devlfcd 
after the capturer and when the infured began to apprehend 
that the words of the policy w^ould not cover a voyage to l||[t 
place. 

laoxi. Mansfield toM. the jury, ^that the firflr queftion was. 
Whether the policy was void, on account of mifreprefentation i 
Now there is an eifential difference between a warranty and a 
reprefentation. The warranty is a part of the contrad : a rifle 
deferibed in the policy Is part of the contraQ. There can be no 
warranty by any collateral reprefentation. The ground, on 
which a reprefentation affc£ls a policy, is fraud, the reprefenta- 
tion muff be fraudulent, that is, it muff be falfe and material in 
refpedl to the ri(k to be run. All rifles ^re governed by the na- 
ture of them ; and the premium is governed by the rlfk. Where 
a reprefentation accompanies an inftrument, it fays, << I will 
have this underftood as my prefent intention : but I will have 
it in my power to vary it.” The great queftion in this caufe 
is, Whether the reprefentation was falfe, and that in a material 
inftance i Fraud is found out by the materiality of the point it 

IS 
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® is charged in. ^It ie to be confideredi then, whether they had 

I. — j really a view of going to China> A witnefs has proved that the 
difference of infurance is one per cent: on going to Bengal^ and 
not to China, If you think that this was a mifreprefentation to 
avoid paying the me per cent, you will find for the defendant, 
l^ut if you are fatisfied that the real intention, at the time of the 
reprefentation, was to go to China^ the plaintiff will be entitled 
to your verdifk : for the infured may change his intention, go to 
Bengali and yet be proteded by the policy, which clearly ad- 
mits of that voyage, and mud be underftood by both parties in 
a greater latitude than the reprefentation, being expreffed in dif- 
ferent and much more comprehenfive terms. If, up6n thc^ 
whole evidence, you fiiall be of opinion, that no fraud was in- 
tended, and that the variance between the intended voyage, as 
deferibed in the flip of paper, and the aflual voyage as perform- 
ed, did not tend to incrcafc the rifk to the underwriters, this Jlip 
of paper being only a reprefentatioHi you muft find for the plaintiff/* 

' The jury found a verdidt accordingly. And although in feveral 
caufes upon the fame fhip, new trials were moved for, and 
granted ; yet in this, which was the only caufc, in which there 
vidcDoutfi. ^ reprefentation, thcverdi£l was acquiefeed in, and no mo- 
2 ; I,, tion refpefting it ever was made. 

In the outfet of this chapter, we took notice of a very mate- 
rial rule rcfpedling mifreprefentation ; and which it now becomes 
neceffary to repeat. If a reprefentation be made to the under, 
writer of any circumftancc which was falfe, this, if it be in a ma- 
.. terial point, fliall vacate the policyi and annul the contraft, oZ- 
th^ugh it happen by mijlake, and without any fraudulent intention, 
5 Burr. or improper motive on the part of the infured. We alfo Hated, 
the principle, on which, in fuch a cafe, the contradi: is held to 
be void : becaufe the infurer is led into error, and computes 
his rifle upon circumftances not founded in fa£l ; by which means 
the rifk aftually run is different from that intended to be run, at 
the time the contra^ is made. On this ground it is, that the 
contradl is as much at an end, as if there had been a wilful and 
falfe allegation, or an undue concealment of circumftances. 
The dodrine here meant to be advanced will be better under- 
Iteod, and more fully illuftrated, by attention to the following 
cafe : 


It 
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It was ana£Hon on a policy of infurance* on the (hip* <* the c H a p. 
and Hannabt from Nevt Tori to Philadelphia^’* At the 
time when the infurance wiis made* which was in London, on the Mjcdo«r»u^ 
30th of January, the broker reprefented the fituation of the (hip *■ 
to the underwriter as follows : *' The Mary and Hannah, a tight a 6 o 5 
** veflel, failed with fcveral armed (hips, and was feen fafe in 
** the Delaware on the iith of December, by a (hip which arrived 
** at New Tori" In fa£I the (hip was lofl: on the gth of De- 
cember, by running againft a cheveau de frife, placed acrofs the 
river. The canfe came on to be tried before Lord Mansfield at 
Guildhall. The defence was founded on the mifreprefentation ■ 
as to the time when the (hip was feen ; and the reprefentation 
and the day of the lofs being proved, the jury found for the de- 
fendant. A rule was obtained on the part of the plaintiff, call- 
ing upon the defendant to (hew caufe why th^re (hould not bi a 
new trial. After argument at the bar. 


Lord Mansfield faid : The di(lin£lion between a warranty 
and a reprefentation is perfe£Ily well fettled. A reprefentation 
mu(t be fair and true. It fliould be true as to all that the in. 
fured knows ; and, if he reprefents fd£Is to the underwriter, 
without knowing the truth, he takes the rilk upon himfelf. But 
the difference between the fa£l as it turns out, and as reprefented, 
muft be material. The cafe of the Julius Cefdr was very dif- Ante, 
ferent from this. Th*e (hip there was only fitted out, when the paVwl' 
infurance was made. No guns nor men were put on board. It 
was only faid, what was meant to be done ; and what was done, 
though different, was as advantageous, or more fo, than wiiat 
had been reprefented. There was no evidence of aSlual fraud m 
the prefent cafe, and no queffion of that fort feemed to be made. 

But there was a pofitive averment, that the (hip was feen in the 
Delawarean the iithof December. The underwriter was de- 
ceived as to that fa£I, and entered into the contra^ under that 
deception. There waS no evidence at the trial when (he was 
feen in the Delaware, or in what condition : butfuppofethe,fa£t 
had been explained in the 'manner now fuggcffed, why did the 
infured take upon him to compute the day of the month on 
which (he had been feen P Why did he not 'mention exa£Ily 
what his information was, and leave the underwriter to make 
the computation ? In infui^nces on (hips at a great diftance, 

. T their- 
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their being fafe up to a cer^n day is always confidered dt a stsry 
important circutnftance. I am of opiniosy that the repitfent*- 
tion concerning the day was material.** 

Mr. Juftice This is ceitdnly only a leprefenta* 

lion ; but> in an infurance on fo Ihort a Voyage,' it might have 
m^e a material difietence whetlter the &tp was known to be 
fafe two days fooner or later. It ought to have been (hewn, on 
die part of the plaintiff, (hat it was not material, but there was 
no. evidence that the Ihip was met 'on the 9th, or any other day. 
The materiality was proper for the conllderation of the jury.** 

. Mr. Juftice — «Thediftindion, which the court has 

made in the cafes on the Julius Cstfar, and fome others, between 
i itprefentatioh and a warranty, is extremely juft. There is w 
imputatiop ^ fraud in this cafe ; but the' infured Ihould have been 
more cautious. In the former cafes, the reprefentation was of 
what was intended j here it was of a fb£I ftated as having hap- 
pened, within the knowledge of the infured. He fhould have 
made; the reprefentation in the fame words, in' which the intel- 
ligence is faid to have been communieated to himi’* 

Mr. Ju(lice'i 5 «/iiw'.— “ We cannot fay the difierence of the 
day was not material;. The fafcty of the fliip is-the moft mate- 
rial fad of any, in cafes of infurance. The plaiptifF admits 'that 
the place where ffae was met in fafety, was mateiial. Why was 
not the time equally fo ? There was no intentional deeeit, and it 
is perha'ps unfortunate that the infured made tbo mi/ldhe but I 
think the verdid right.’* 

1 A fimilar decifion was made by the lame learned judges at a 
period fublcquent to that of the cafe of Macdowgll and Frafer, 

Upon a motion for a new trial. Lord MansfieldznA the reft of 
the court were clearly of opinion, that if the broker,- at the time 
when the policy is e&ded, in reprefenting to the underwriter 
theftateof tbe fliip, and' the laft intelligence concerning her, 
does qot difclofe the whole, and what he conceals ihaill'appear 
nifterial tp the jury,, they ought to 6nd for the underwriter, the; 
contrad in fuch cafe being void although the cpncealmenc 
ftouid have been innocent, the fad^ nor mentioned! having ap;> 

peared 
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peired mmatirial to th$ broker» and Jianng not beettopDWUuiii* 
dated merely on that account. 

' ' 

But as has bedn laid before, and as will appear from the ca&s 
already: cited, in orde^n to vitiate the contrafi, the thing con- 
cealed nittft be material^ it muft be fantt and 'not merely a 
fuppofition or fpeculation of the ihfured s and the underwriter 
xhuft take.advantage of any mifreprefentation the firft opportu- 
nity, otherwife he will not bd allowed to claim any benefit from 
it at a future' period. If therefore the ihfured merely reprefent 
that he expefts a thing to be done, the contraft will not be void* 
although, the event (hould turn out very different from hUex- 
pcflation. 

. 'rhus upon a motion for a new trial, one of the grounds ftated Barbei*. 
to induce the court to grant it was, that fipce the trial, a mate- 
rial reprefentation, which had .been made to Shulbred, the firft **'*'*^* 
underwriter upon, the policy, and which turned out to be falfe^ 
had been difcovered. Shulired made an affidavit, by which it 
appeared, that when he figned the policy in March 1 778, the 
broker was getting feveral others, on other (hips, fubfcribed at 
the fame time, all belonging to the fame owner, and faid, fpeak* 
ing of them all — “ which veffels are ncptEied to leave the coaft of 

Africa va November or December .I'j'j'j," In truth, the veflH 
in quedion had failed in May I777f ^nd Shulbred fwore, that if 
he had known that circumftance, be would not have figned. 

There had been aflions broilght againft all the underwriters on 
the policy, except Shulbred. 

Lord Mattsfeld.—*' It has dertainly been determined in a va- 
riety of cafes, that a rcptefentation to the firft underwriter ex- 
tends to the others. But under what circumftances has the de- 
fendant gone ‘to trial in this cafe ? He Certainly knew what had 
been reprcfcnted to himfelf. He was acquainted with Shtdbred, 
pt^d had an opportunity of alking before the trial what had been 
reprefented to him. If therefore this evidence is ma, it is out- 
ing' to his own negligence But the reprefentation U not mate- 
rial *. it was only an ci^eSathn, and the underwriters did set 
enquire into the ground of the expeaatioik This was lying by 
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CHAP, till after a trial, in order to make an objeflion if the verdift 
t ^ , fliould be for the plaintiff!” The rule was difeharged. 


There is another rule upon this fubjed, which it is material 
particularly to mention ; although it may be colIe£led from al« 
moft all the cafes, that have already been quoted : and it is appli- 
cable to each of the three branches, into which this chapter 
has been divided* Wherever there has been an allegation of a 
falthood, a concealment of circumftances, or a mifreprefenta- 
tion, it is immaterial, whether fuch allegation or concealment be 
the a£l of the perfon himfelf who is interefted, or of his agent ; 
for in either cafe, the contradl is founded in deception, and the 
policy is confequently void* The reafon of this rule is nothing 
more than that which the law of England has for general con- 
venience adopted, in treating of the relation between mader and 
fervant ; declaring, that the mader mud always be refponfible 
for the ad of his fervant, if done by his exprefs or implied com- 
mand. It would indeed be of very mifehievous confcquence, if 
a man might (belter himfelf from refponfibility of any kind, by 
throwing the blame upon his agent : it would be to allow him 
to contradid a maxim of law, which fays, that no man (hall be 
fuffered to make any advantage of his own wrong : and would 
overturn that wife principle of equity, that when one of two in- 
nocent perfons (for the mader may without danger to the argu- 
ment be fuppofed innocent) mud fuffer for. the fraud or negli- 
gence of a third, he whp gave credit to that third perfon, (hall 
bear the confequences aridng from the confidence fo repofed. If 
this be true, and it cannot be denied, of contrads in general, 
it mud alfo be admitted in thofc of infurance, where, from the 
very nature of the cafe, the buGnefs is feldom tranfaded by the 
parties themfelves \ but is mod commonly effeded by the inter- 
pofition of agents or brokers* The courts of juftice have ac- 
cordiagly held, that any /raud in the agent of the infured vitiates 
and annuls the contrad, as much as dired (raud in the infured 
himfeif : and this, although the ad cannot be traced at all to 
the owner of the property $ or even though he Ihould be per#> 
fcdly innocen't. 


S'ewart aixl 
otheri V. ' 

Dunlop Md 


In a cafe before the Iloufe of Lords, fo late as the year 1 785, 
this do£irine was confirmed. It came before the Houfe on an 

appeal 
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appeal from the Court of Scffion in Scoitandt which had deter- c JJ a p. 
mined in favour of the refpondents, the underwriters. The cafe ^ . 
was (hortly this ; a man having arrived at Greenock^ knowing of others^ H. 
the lofs of the fliip infured, and meeting a friend and intimate 
acquaintance of the infuredi and a partner with him in fome 17^5* 
other adventureS} communicated the intelligence of the lofs of 
the (hip to hXm^. who iefirei it might ^be concealed. The fame 
day as appears by the evidence, the perfon who had received 
this information held a converfation with the pfaintilFs clerk, 
who made this depofitton, that neither at thit time, nor at 
<< anyother time of the faid day, had he any converfation what- 
ever with the faid Mr. Boog^ or meffage from him, either in 
writing or otherwife, relative to the Peggy (the (hip infurcd), 

** nor did he get any hint from him or any other perfon, relative 
** to the making infurance upon her, further than the faid Mr. 

Boog's ajking the depone it if he knew whether there was any 
infurance made upon her^ and if there was any account of her.'' • 

After this converfation the plaintiff defired the clerk to write to 
get an infurance effo^led, which he did, without ftating a word 
(at lead it did not appear that he dated any) of this converfation 
to his mader. Upon the whole of the evidence in this cauf<-| 
although it did not appear by any depodtion that the plaintiff 
knew of the lofs of the ihip at the time he made the infurance, 
the Lords of Sel&on decreed, * that the infurance made by the 
plaintiff would not have been made, if the brigantine Hen- 
rietta had not arrived in the road of Greenock the day preced- 
ing, and brought intelligence that the (hip Peggy was taken j 
and therefore that the policy was void ** The Houfe of Lords 
confirmed this decree. 

In the decilions of the Houfe of Lords, the reafons of {he 
judgment never appear j and even when the learned judges give 
.their opinions upon any caufe then depending in that houre» 
authentic reports of* them are not eafily obtained : the confe- 
quence of this is, that one is frequently left to conje£lure upon 
what grounds the decree was pronounced. If we may be al- 
lowed to conjeAure upon the cafe of Stewart v. D unlop ^ it fhould 
feem, that as ao dm€k or pofitive ad; of knowledge was 
brought home to the plaintiff himfelf, the conv^^rfiMon which 
the clerk had with Mr. Boogf was held to be a fufficient' proof 
that the lofs was known to him, at the time he wrote the lcctcr» ' 

13 at 
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Of A F. It the defirt of the pkintiflFi ordering the infurance. If hnova 
^ to the clerk, the z£^ of the agent in fuch a cafe becomes the 
W*v^ I ^ ^ principal ; becanfe the law, upon general reafons of 

^ policy, will prefame, that the principal muft-know whateyer has 
tome 'to the knowledge of the agent. 

But in the end of the Cimc y^ar, a caufe wa^ decided in the 
King’s Bench, ciprefsly upon the point of fraud in the agent i 
for it appeared that the infured was not guilty of any impropey 
condufl in the tranfadion. In that cafe the circuraftances were 
numerous j and the judges gave their opinions fifiatim upon the 
queftion. 

itcfierberf Jt was an aflion on a policy of infurance for no/, under- 
T^mR^p hy the defendant on the 31ft of September 1782, at fix 

xa. guineas per eenU on a cargo of oats on board the (hip Joftph^ loft 

or not loft, at and from Hartland to Portfmouth^ beginning the 
adventure from the loading thereof on board the faid ihip at 
Hartland. The defendant pleaded the general ifllie, and paid 
the premium into court. This caufe came on to be tried before 
Hr. Juftice Buller at Guildhall^ when a verdifl was found for 
die plaintiff, fubje£t to the opinion of the court upon the fol- 
lowing cafe : 

That pn the ayth of July 1782, William Bundoch of Pool^ 
agent for the plaintiff, contraAed with Richard Thomas of Hart- 
land^ a com fador, for the purchafe of 500 quarters of oats, to 
'be Cbnfign^d to William Fuller at Portfmouth^ on plaintiff’s ac- 
count \ and defired Thomas to fend him [Bundoch) a bill of lading 
pnd invoice, and alfo a like bill of lading and invoice to the 
plaintiff at lAx.fFtJher\ at the Tower ^ London. That in purfu- 
anee thereof, Thomas (hipped the oats on board the (hip infured, 
which failed from Hartland on the i 6 th of September 1782, and 
was loft the fame day off the pier of Hartland. That on the \ 6 th 
If September 1782^, wrote the two following letters to 

William Bundoch and to FJher,. 

To Mr. WiLtiAM Bundock. 

S(fr Hartland^ Sept, rrith, 1*782. 

This momtrig ^ loaded the Jcfeph with 175 quarters of oats 
lo the addrefs of W dltam Fuller^ Portfmoutb^ anfthe Jloop Jaile^ 

imme^ 
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immdiatefy ; but I am afrsud the wind U coming to the weftward^ chap* 
and will force her back. I hare fent a bill of .loadmg»'- and . ** \ 

letter by the mafter. to Mr. Fuller : and alfo a bill of loadiitgi 
and advice to Mr. Fj/berf that b* mof iti/urf, if he likes, as the 
equinox is near, (He,- < R. THOMAS, 

. i 

To CUTHBERT FXSHBR, Efqer 

Sir, ; HartlanJf SepU 16, 1782^, 

By an order from Mr. William Bundock of Pool^ I fhipped this 
day on board the Jpfeph^ which immediately fet fail for Porif^ 
mouthf a cargo of oats as under ; and by the fame order as well 
as the order of Thomas Fitzherbert Efq. I took the liberty of‘ 

<lrawing on you at three days fights in favour of Meflrs. icott 
zxiA Willis^ or order, 106/. to be placed to the account of Th(H 
fftas Fitzherbert Efq. / wijh the whole fafe to hand^ and expe^ 
another veifel to be loaded this, week, weather permitting : this 
evening appears ftormy. - R. THOMASo 

Then follows the bill of lading. The cafe further dates, that 
about fix or yevr/i o’clock of the evening of the i6tb 5^ September,- 
Thomas heard a report that thejbip^ was on Jhore \ and at fix o\'lock 
in the morning of the 1 7/A he knew the Jhip was lofi. That the 

mode of feuding letters from Hartland to London is as follows: 
the letters are coHe^ed by a private hand about one. or two 
o'clock of the day on which the poll fets out from Biddeford^ 
from which place it goes about nine o’clock in the evenings 
That the l6rh of September was not a poll day; and the above 
Utters di 4 not leave Hartland till one d clock in the afternoon of the 
17/A, which was the pod day from Biddeford to London: and 
tl)e letters which went from Biddeford by the port of that even- 
ing, were received in London on the 20th of September. That oir 
- the 19th, the plaintiff wrote the following letter to Fi/beru 

f 

Stuib-iiod^i Pori/mutht Srpt. ig(b, 

Dear Fi^tr^ 

M| (:prrcfpQjident» IS^r. having informed me, |^at h9 

fent two Hoops to Hartland in Devonjbirtt to load oat^ on iny 
T - aocoum 
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account, and rifk, I beg the favour of yon to i^fure my amount 
of the cargoes' to Portfmoutbf as foon as the bills are fent you. 

T. FITZHERBERT. 

Hiat the laft-mentloned letter, together with the former from ' 
Thomas t dated Septemier i6th, were reenved by F^er ia London ^ 
on the 20th of &ptmber i and he thereupon dire£led the infur* 
ance in queftion to be efie£led : that on the 21ft, defendant fub» 
feribed the policy. Upon this cafe, after argument at the bar. 

Lord Man^UMdi **Thi8 policy is efiefled by mifrepre^ 
fentation, and that mifreprefentation arifes from the proper ap^ent 
of the plaintiff, who gives the intelligence. Now whether this 
happened by fraud or negligence, it makes no difference } for in 
mther cafe, the policy is void. As to the mifreprefentation, the 
underwriter was warranted on the information of the agent to 
take for granted that the (hip was fafe at 1 2 or 1 o’clock of the 
17th of 'Septembers for the agent gives an account of the (hip 
being loaded, and fays, '< I wilh the whole fafe to hand.” Then 
there was a ftrong ground to believe on his letter, that (he was 
fafe when the poft came away j and the poft-mark (hews the day 
when the letters were fent* How does this mifreprefentation 
come ? 'Why from Thomas^ who writes to Fijbery and gives him 
notice of the (hip’s failing, on purpofe that he may infure ; for fo 
he fays exprefsly in his letter to Bundoek. He was honeft at the 
time he wrote the letter} but on the idtb, at night, he hears 
that the (hip is gone a(hore, and the next morning he knew that 
„fhe was abfolutely loft. The poft did not go out till the after- 
noon of that day ; and he had full opportunity to fend an ac- 
count of the lofs. If Thomas were not guilty of fraud, at leaft 
he was guilty of grofs negligence : but either way, if Thomas were 
perfeflly innocent, this policy, being efie£l£d by mifreprefenta- 
tion, is void.” 

Mr, Juftice WiBes.-i*-** Thomas li mod cfe'arly to be confidered 
as the agent of the plaintiff. He (hews by his letter to Fijb&^ 
that he ails as well by the orders of FHnherbert as of BundecL 
If then Thomas be the agent of the plaintiff, he is moft certainly 
liable for his mifrepiefcntatiop } and io thia caff the nifrfprcv 
loitation is greffi” 



I4?t 



OF FRAUD IN POLICIES. 

Mr. Juftic$ On principles of polieji it is neoef- 

fary tfai(t a man fhould be anfwerablc for the afts of his agent." 
It is often difficult to prove the privity of knowledge } and there- 
fore the law. will prefume, that fads known to the one, are alfo 
within the knowledge of the other. Nor is there any hardfliip 
on the plaintiff % for if this fa£l had been known, the policy cdnld 
not have been effeded." 

Mr. Juftice Bailer.-^** In order to (hew, that nomas was nof 
the agent of the plaintiff, the counfel has affumed a faA, which 
is contrary to the cafe t for it is faid, that the infurance was not 
made in confequence of Thomas's letter. But what it the fa£l ? 
The plaintiff’s letter to Fijher defires him to infure, as foon as 
the bills of lading are fent. By whom were they to be fent ? 
By Thomas t then he refers to Thomas for all the information, 
and as the foundation of the infurance. The plaintiff, I dare 
fay, is .innocent ; and fo is the defendant. But if the plaintiff 
build his information on that of his agent, and his agent be guilty 
of a mifreprefentation, the principal muft fufier. It is the com- 
mon queftion every day at Guildhall, when one of two innocent 
perfons muft fufier by the fraud or negligence of a third, which 
of the two gave credit. In this cafe, the plaintiff ttufted ; not 
the defendant : Thomas had very material information, which he 
did not communicate ; the confequence of which is, that the 
policy is void, and, the p^ta muft be delivered to the defend- 


From thefe cafes, the principle, which we ought to eftablilh, 
is evident, via. that whether the fraud or mifr^refentation be 
the aft of the infured, or of his agetfts the policy is void, and the 
contraft between the parties is vacated and annulled. 

To have troubled the reader with all the cafes that have conap 
to trial upon the ground of fraud, would have fwelled this chap- 
ter to the fize of a volume ; and at the fame time would be wholly 
unneceffary, as every cafe of fraud muft depend upon its own 
circumftances. It was thought fufficient to lay down the gene- 
ral principles, which the Courts have adopted upon the fubjeft, 
and which are applicable to each divifion of it as ftated in the 
))P|;inqing of (hit chapter} ^nd to 9itc two or three cafes under 
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C a 'A P. teh.lie|d« in order infirm and illttiltate the ^fittens nd 
•X, |ieincd|iiM advanced. 


" • Bul;^ hraud ia a charge of a very ferious nature) materially 

ja^j^Dg a man's credit) charafler) and reputation, the law of 
.will nyvc'^ prdnme that any one is guilty of it ; nor fet 
aiide a'contra^ on that ground, unlefs k be fully and JatlfaSo- 
rify proved. The confequence of this favourable prefumption if, 
;>hnt the burden of proof lies Ujpon the perfon who wilhes to 
ayril lumlelf of the fraudulent conduct imputed. Thus if the 
Igfitred is fuppofed to be guilty of fraud, the proof of it fails 
upon the underwriter ; becaufe he is the perfon, who is to de- 
rive a bmiefit from fubilanoating the charge. This is not only 
the l4w.of Et^landt but the law of common fenfe, founded od 
^ ‘ principles of equity and juftice. Although it has been faid, that 
fraud wUl not be prefumed, unlefs it be fully and fatisfaBvnly 
'‘p^wtdt it is not intended to convey an idea, that there ipuft be 
u /gffriw and dirtS proof of fraud, in order to annul the con- 
tract. The nature of the thing itfelf, which is generally carried 
■ on in a fecret and clandeftine manner, does not admit of fuch 
evidence ; and therefore, if no proof but that of aftual fraud 
were allowed in fuch caleiji^uch mifehief and villainy would 
'<Bfue, and pafs with imttfhity. Circumflantial evidence is all 
, thu can be expected i'dnd indeed, all that is neceflary to fub- 
ftantiate fuch a chargd. I'he jarejudice entertained againft re- 
ceiving circomftanttal evidence, is carried to a pitch wholly in* 
. excttfable. In the cafe before us, we have already (hewn, it muft 
« he received } becaufe the natpre of the inquiry for the moil part 
■admits of no other, and confequently it is the betl polRble evi- 
dence that can be given. ||But taking it in a more general fenfe, 
a concurreice of circumRances (which wemuil always fuppofe 
to be properly authenticated, otherwife they weigh nothing) 
>fornis a ftfonger ground of belief, than pofltive and dlred teilt- 
mony generally affords } efprcially when unconfirmed by circum- 
ftances. The tcafon of this is obvious : a pofitive allegatioa 
«may be fouuded in miftake, or what is too common, m the per^ 
jury of tlie witnefs : but circomftances cannot lie ^ and a long 
.chain of well connefted fabricated circumllances, wquirc; aa 
‘iogcmiity and flcill rarely to be naet with } and fuch a eohfiftency 
'idNimfe wiio come to fuppoct fhofc cireumdaoces, by tlteir oa^, 

3 » 
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«8 the annals of our courts of jufttce can feldom product Be* CHAR 
fideif circomftantial evidence is much more cafily difcofl^^ aOd - , j‘ii\ , 
much more eatily contradicted by teftimony, if falfe^ than the 
pofitive and direCt allegation of a h£i, nrhichi being donfined to 
the knowledge of an individual, cannot poffibly be the fubjeCi 
of contradtdion founded merely on prefutoption- and proba« 
bility. 

Another queftion upon this fubjeCt remains to be difcufied s 
and that is, whether the underwriter is bound to return the pre- ^ 
mium, or is liable to an aCtion for it, in a cafe where fraud has 
been proved againft the infured ; and eonfequently yvliere thc'^ 
contract is void, and no ri(k has been run. The ordinances of 

decUre, that if fraud be proved againd the infured^ he Ord.ofLe< 
fliall be obliged to reflore to the infurdr that which he'has re^ it 
celled from him, and alfo to pay him double the premium : and 
if fraud be proved againft the infurer, he (hall, in like manner be 
liable to redone the premium, and to pay double the fum infured 
to the owner of the. property. A learned commentator upon sValio.aS. 
thefe ordinances obferves, that if this article fuppofe a full con- 
vi£lion of the crime, the punifliment is too fmall ; and that here 
the puniihmentof thealTurer and alTured is nearly equal, although 
the crime of the auurcd is much greater, when the dilFerencc 
berween the premium, and the value of the property is confi* 
dered. Itideed, thCi idea of enriching one man by the punifhmerft 
of another is itfell a ftrangev^ne ; and fomewhat inconfiftent 
with the prefent notions of criminal juftice. The ground upon 
which it has been introduced into the edifls of Fra/ice upon io- 
furances, mufl: have been this, that as the infurer in one cafe, 
and the infured m the other, runs a confiderable rtfk by fraudu- 
lent allegations or concealments, they (hall feyerally be entitled 
to the fums ftated in the ordinance, as a recompence for the rilk 
they fo incurred. 

The law of Englandwz% for a long time filent upon this fubjed, 
there being no pofitive declaration of the legiAature refpe£ting 
if.: and our courts of juftice had not till lately adopted any ge- 
vjnera) rule, with refpe£k to the return of premium in cafes of 
•fraud. ' In two dr three 'inftances in the Court of Chancerf, 
wheri the underwriters have been relieved if rom the payment df 

the 
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chap, the fums infured on iccount of fraudi the decree has dire£Ied 
. , the premium to be returned. 

vhUting. Thus in a cafe in the year the defendant and others had 
Thornbo- to the infurance officcj and bought a policy for infuring 

rough, Pre. the life of ooc Hofwell (upon whofe life they had no concern or 
chinceryl intcreft depending) for a year 5 and the policy ran whether in- 
» Vttn*zo6 intcrefted, at a premium of 5/. per cent. They 

* took this Way. of drawing in fubferibers : they agreed with one 
Marwoodi a known merchant upon the Exchange, and a leading 
man in fuch cafesi to fubferibe firll \ but in cafe Hornve/l died 
within the year, Marwoed was to lofe nothing, but on the Con- 
trary "was to (hare whac (hould be gained from the other fubferi- 
bers. Upon the credit of Marwood\ fubferibing, fcveral others 
(who had inquired of Mar%vood about Horwell^ who was his 
neighbour) fubferibed like wife. Horwellliycd about four monthsi 
and then died ; and this bill was brought to be relieved againfl 
the policy : and this matter being all confefled by the anlwer, the 
Court decreed the policy to be delivered up, and the premium to be 
repaid. 

Di Cofta F. So alfo in the cafe of Da Cojfa v. Scandre^ which has already 
^?°VVm8 cited in a former part of this, chapter, Lord Macclesfield^ 

170. Vid^ although he held the policy to be void, on the ground of frauds 
ante, p. 247. ^^crccd the premium to be returned to the infured. 

It is true^ that during the argument in the cafe next to be 
quoted, the counfel cited a cafe of Racier v. Hollingbury^ in 
which the Mailer of the Rolls had been of a different opinion 
from that delivered in the two preceding cafes. But Lord 
Mansfield faid,. that there mull be fomc miflake in reciting the 
cafe before the Mailer of the Rolls: for the pra£lice of the 
Court of Chancery was certainly agreeable to the two formei^ 
cafes. . 

The cafe, in which this obfervation was made, was an aAion 
on a policy of infurance on a fbip, with a count of a general in^ 
iebitatut ajfumpfit for money had and received to the plaintiffs 
ufe : and damages weae laid at 98/, , The trial was had, under 
a decree of the Court of Chanccryi where the now defendant 

lit 


wiirofi F. 
Puckett, 
3 Burr. 
1361. 
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the infureri being there complainant^ hai offered to pay bad ^ H A P- 
premium f which was loL No money was, in the prefent cafe, ^ p 
paid into court, though the ufual courfe in thefe cafes is for the 
defendant, the infurer, to bring the premium into court. The, 
jury found a verdiA for the plaintiff, for the ten pounds premi- 
um, on the count for money had and received to his ufe; al- 
though they were of opinion againft the policy, upon the’foot 
of fraud ; and found againft it, as being fraudulent. Infadi. the 
firft underwriter was only a decoy-duck, to induce other perfons 
to underwrite the policy : and it had been previoufly agreed be- 
tween the infured and him, that he (hould not be bound by iign- 
ing tlie policy; which this court. confidered as a fraud, and 
therefore that the jury had given a right verdid; in finding the 
policy fraudulent. With the concurrence of Lord Mansfield 
(before whom this caufe was tried) and of the counfel on both 
fides, it was agreed to bring this queftion before the court, whe- 
ther, upon a policy of infurance being found fraudulent, the, 
premium lliouldbe returned to the plaintiff (the infured) or re- 
tained by the defendant (the infurer). The cafes abovemen- 
tioned were quoted by the counfel for the plaintiff ; but they 
being all in Chancery, Lord Mansfield faid, be wanted to know 
whether there was any common '"law determination to the fame 
effe£t. As it did not appear that there was, his lordfhip faid. It 
was plain what mull be done in this cafe ; for he looked upon 
the offer made by the complainant’s bill in equity, to be the fame 
thing as if the money had aElually been brought into court in the 
prefent cafe. 

But although the common law has been fo filent upon the 
fubjedl, as not to lay down any general rule ; and although in 
all the cafes Hated, the premium was reftored ; yet if the fraud 
is notorious, palpable, and grofs in its nature, the court may 
order, and has ordered, the underwriter to retain the premium. 

. 

Thus where an a£lion was brought by the infured to recover T>!cr ▼. . 
150/. being the amount of the defendant’s fubfcriptlon ; the ' 
ground of refufal was, that the infurance was fraudulent ; and 
that the plaintiff knew pf the lofs of the ihip at the time of ef- t. 
fedling the policy. The counfel for the plaintiff were under 
the hecel&ty of admitting that their client had made fome 
fraudulent infurances upon this very (hip, fubfequent to the one 

now 
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C^H A f. now in difpute j but contended that the news of the lofs of thd 
ihip had not arrived, till after this particular one was efleded* 
The evidence, however, was fo flrong as e^Gly to convince the 
jury, that the plaintiff had received information of the lofs before 
the order for making the infurdnce was given to the broker j an'd* 
they found a verdid for the defen4ant. 


Lord Mansfield faid, The fraud was fo grofs^ that the pro- 
inium (hould not be recovered from the underwriter. 


Chapman 
and othersv 
Aifignces of 
Kenner, v. 

I* taler, 

B. K. Tiin. 
33 GeoJll. 


At laft thif great queftion came to be exprefsiy decided, where 
the agent of tte aiTured only had been the guilty perfon 3 and 
the whole Court of King’s Bench were of opinion , that in all 
cafes of aBual fraud on the part of the aflurect or his agent, the 
underwriter might retain the premium {a)» * 


It is proper alfo here to obferte, that it has been laid down as 
clear law, that if the underwriter has been guilty of fraud, an 
a£lion lies agaiuft him, at the fuitof the infured, to recover the 
premium* Thus it was faid by Lord Mansfield^ in the cafe of 
3 Bur. Carter v. Boehm^ which has already been quoted at large in this 
> 9 ® 9 - chapter: « the pqlicy would be void againft the underwriter, if 
he concealed any thing ; as, if he infured a (hip on her voyage, 
which be privateljrkncw to be arrived ; and an aElion would 
d lie to recover the premium** 

Berdam, ®y fcveral of thc foreign ordinances, the punlfhment of frauds 
"f- 56. in matters ot infurance, is exceedingly fevere. By thofe of Am^ 
s Mag. 1^6 jg JeeUred, <‘that as contrafls of ihfarance are con- 

trafls of good faith, wherein no fraud or deceit ought fotale 
" place, in cafe it be found, that the infured or infurers, cap- 
tarns, (hlppers, pilots* or othe s ufed fraud, deceit or craft, 
they (hall not only forfeit by their deceit and craft, but fliall 
alfo be liable to the lofs and damage occasioned thereby, and 
be corporally punHhed foe a terror and ‘example to others; 
<< even with deaths as pirates and manifeft thieves, if it be found 
that they have ufed notorious malvcrfation or craft.’' 'I he 
ordinances of Middl^t$rgtQnteXn tk ptovifion exadly in the fame 
Aft. 10. words. At Stoekholm\^^^i^ has been declared, that fuch an 
a Mtl nh. offender, bcfidcs refti(u^^fb*fhe party injured, (hall, according 

\ 

(^r) ^ poft. cH 19. where the ^ticl^IoD of return of premium oq iafurancm iile^sl 
and void is diVcuSed. ' • 


to 
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to the circumft^ces of everjr particulaT afiair> be pnnifheil^ui c K a. f « 
his eftatei honour^ and life* ^ 

Frauds in contcaAs of infurances have not as yet had any pu-^ 
lufliment affixed to them by the laws of England^ that 1 hare ' 

'been able to learn j but there are one or two cafes which hate 
been declared to be felonies by pofitite ftalutes^ where the aA 
cominitted has been to the prejudice of the underwriters* 


By a ftatute in the reign of queen jinm, it waf enaA^i that i AqikAa '* 
if any captain, mafter, mariner, or other officer, belonging to ^ 

any fhip, lhall wilfully call away, burn, or otfierwife deftroy^ 
the (hip, unto which he belongeth, or procure the fame to be 
done, to the prejudice of the owner or owners thereof, or of any* 
merchant or merchants that (hall load goods there (or by a 
fubfequent (latute, to the prejudice of any perfon br perfonsthat 
(hall underwrite any policy or policies of infurance thereoni) 
he (hall fufler death as a felon ; and the benefit 
away from this offence by 1 1 Geo» I. cL at;. 


of clergy is taken 4 O*®* i* 

C, IS* f. 3. 


• Thefe are the only provifions, which the legillatufe of this 
country has, as yet, thought proper ^to make for the prevention' 
of crimes of this enormity : but as the records of our courts of 
juftice evidently prove (hat frauds are too frequent in policies of 
infurance, greater feverity than merely annulling the contract 
fiiems necefliiry, in order to put a (top to fucb offences. 
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CHAPTER THE ELEVENTH. 

Of Sea-worthmefs. 


TTAVING in the preceding chapter treated very fully of tWfe 
^ influence which fraud has upon the coptraft of infurancelr 
we proceed to (hew, that other circumftances, in vtl^h no fraud 
whatever can be difcovered, or even fufpe£iedj wS^^lfo vitiate 
and annul the policy. Of this nature is the Joi£lrtne of Sea- 
worthinefs. Upon this pqint it has been determined, that every 
(hip infured mud, at the time of the infurance, be able to per* 
form the voyage, unlefs feme exterhal accident (hould happen ; 
and if (he have a latent defeA wholly unknown to the parties, 
that will vacate the contra£^ i and the infurers are difeharged. 
This do£irii^e is founded upon that general principle oLinfurance 
law, that the infurers (hall not be refponCble for any lofs arifing 
from the infufRcient or defedive quality or condition of the 
thing infured. 

, There is in the contrad of infurance a tacit and implied 
' agreement that every thing (hall be in that (late and condition, 
in which it ought to be : and therefore it is not fufiicient for the 
infured to fay, that he did not know that the (hip was not fea- 
wdrehy ; for he ^ught' to know that (he was fo, at the time 
he made the infurance. The (hip is the fuhjiratum of the con- 
trad between the parties ; a (hip not capable of performing the 
voyage is the fame, as if there were qo (hip at all ; and although 
the defed may not be known to the perfon infured, yet the very 
foundation of the contrad being gone, the law is clearly in fa- 
vourof the underwriter \ becaufe fuch a defed is net the con- 
fequence of any external misfortune, or any unavoidable acci- 
dent, arifing from the perils of the Tea, or any other ri(k, againft 
which the underwriter engages to indemnify the perfon infured. 
To fupport a contrary dodrlne would introduce a' variety of 
frauds, as it would probably fubjed^ the underwriter to account 
for the Iqfs, diminution, or wafte, which may happen from the 
j)cce(rary and ordinary ufe of the thing infured } or the wear 

2 * ‘ and 
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kfid tear of. the fliip in the common courfe of the voyage : and c p, 
ail of thefe are riiksi to which the infurcr has never been con- 
'fidered as expofed. From what has been faid it appears, that 
thq ground of decifionin this cafe is perfedly diftind from any 
principle of fraud : that it depends merely upon this, that the 
infured is prefumed to be better acquainted with the ftate and 
condition of his Ihip than any other man ; and that he has ta- 
citly undertaken, that (he is in a condition to perform the dellined 
voyage. In the caufe of Carter v. Boehm^ which was decided in 
Eafter ttxm 1766} Lord Mansfield^ in difeourGng upon' the c^fe, 
then before him, affirms the law refpefting the neceffity of a (hip 
being (ea- worthy when (he is infured: for he fays, <<The utmoft 
‘‘ that can be contended for is, that the underwriter trufted to * 3 * 3 * 
the fyri being in the condition in which it ought to be ; in like 
** manner as it is taken for granted^ that a JlAp infured is fea^ 
worthy.'* But although the infured ought to know whether 
his (hip was fea-worthy or not at the time (he fet out upon her 
voyage ; yet he may not be able (o know the condition (he may 5 Bntft 
be in, after (he is out a twelvemonth ': and therefore, whenever 
it can be made appear, that the decay, to which the lofs is attri- 
butable, did not commence till a period fuSfcqucnt to the infu- 
rance, as (he was-fca,- worthy at the time, the underwriter, it is 
prefumed, would be liable. Indeed, in a late cafe upon anothei' ^ 
point, but where the fame principle was much relied upon, Pifkinfon, 
Lord Mansfield faid^ By an implied warranty every (hip in- 
fared mull be tight, (launch, and ftrong : but it is fufficient 
if (he be fo at the time of her failing. She may ceafe to be fo 
in twenty-four hours after departure, and yet the underwriter 
«« will continue liable {a)** Every cafe of this kind, it ia true, 
mull depend upon its own circumftances / but when they arc 
once afeertained, the rule of law is clear and dccifive. The 
moft material cafe upon this fubjc6l in the law of England is that 
of the Mills frigate, which underwent a variety of difeuffion in 
feveral courts, and in which all the principles on which this doc- 
. trine is founded Were fully difcviiTed. 1 have ufed my utmoft ' 

. endeavours to procure a copy of the opinionsof the judges upon 

(tf) But if a ibip fail upon a voyage, and in a day or two (become leaky, and founder, 
or ia obliged to return to poit without any (lorm, or rifible or adequate caufe to*pr:>duce 
fuch an effed, the prefumptien ji, (hat Ihe wai not (ca.worrhy when (he failed; 
and the jury, upon the plainc'iTi own cafe, may draw fuch a conclulion. Monro and 
anoiktr e, Ftndawh SUciofa at QuUdhall before Lord Kenyon after Miebaelmaa 
Term 1794* 

tbat 
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CHAP, tiiat cafe ; but they haw been inefie&aal : therefore the reader 
t . muft be fatisfied with a full ftatement of the cireiioiftancest at 
they appeared upon the demurrer to the evidence. 

, t 

Before the proceedings in this cafe are dated, it will be ne« 
ceiTary to mention, that an a£lion had been brought in the court 
of^Common Pleas on the fame policy againft one of the under- 
writers ; and Lord Camden ^ who tried that caufe, direfted the 
jury to find a verdiA for the plaintiff: but upon a motion for a 
new trial, his Lordflnp declared, that be had changed his opi-r 
nion : and the whole court of Common Pleas laid down the 
principles above dated, and direded a new trial. Upon the 
fecond trial. Lord Camden dated to the jury the opinion he 
'had formed upon the fubje<fi, and a verdif^ was accordingly 
given for the defendant, which, upon a fubfequent application, 
the court of Common Pleas refufed to fet afide. The plaintiffs 
then commenced a new a£iion in the court of Exchequer againd 
another of the underwriters, and which is now the fubjeft of 
our ^ttencion. 


• Millf and 
anoth«r v. 
Roebuck, 
In the. Ex. 
crtequer. 


This was an a£lion on a policy of infurance, lod or not lod, 
at and from the Leeward IJlands to London^ warranted to fail 
on or before the 26th of July^ upon any kind of goods, wares, 
and merchandizes ; and alfo upon the body, tackle 'He. of and in 
thegoodjbipor vcffcl called the Milh Frigate^ beginning the ad- 
venture on the goods from the loading thereof on board the faid 
,|hip at Su Kiifs, and upon the (hip from her arrival at the Lee^ 
ward IJlands. The defendant undertakes to indemnify againd 
the ufual rilks, for a premium of 2/. lox. per cent. The lofs 
was deferibed in the fird count of the declaration in thefc words : 
That the faid (hip, after her departure from Nevis on her 
voyage, and during her faid voyage, failing and proceeding 
on the high feas by and through the force of vidnds and tem- 
p^duous weather, and by and through' the mere perils and 
<< dangers of the feas, fprang divers leaks, and becapie very 
leaky, crippled, bulged, disjointed, fplir, and wholly lod.’^ 
In the fecond count the lofs is alleged thps : by and through 
the mere perils and dangers of the Teas, and by the darting 
^ and loofening ot^ont or more plank or planks of tHe faid ftip; 
<< and by accidentally fpringing one or more leak or leaksfthe 
did (hip became very kaky^ crippled, He. and totally unabk 

« to 
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” to proceed od,. or perform ^he faid voya^«>” There were' ® 
two other counts in the declaration upon a policy on flreight to 
recover from the underwriter the amount of his infurance upon 
that alfo } and a fifth count for money had and received to the 
plaintiff’s ufe. The defendant pleaded the general iffue ; and 
paid the premiums into court. 

TUs caufe came on to be tried before Lord Chief Baron 
Parler t and the defendant demurred to the evidence- produced 
on the part of the plaintiff. The demurrer follows in thefe 
words : Thereupon the faid John and Thomas Mills (the plain- 
tiffs) ihew in evidence to the jury to prove and maintain the 
iffue within mentioned on their part, to wit, that the defendant 
underwrote the policy of infurance, and that the plaintiffs were 
interefted to the amount as in the declaration is mentioned ; 
That the Ihip in queftion was a French-hmlt ihip, and known 
to be fo to the defendant at the time he underwrote the faid 
policy : ’That the timbers of French (hips are ufually failened 
with iron bolts or fpikes, which are liable to grow rufty : and 
when the fame are grown ru(ly, the timbers of fuch (Mps fre- 
quently become loofe at once, and the (hips are renderedjnca- 
pable of bearing the fea, without any perceptible fymptoms of 
decay : that the (hip in queftion was purchafed by the plaintiffs 
in the year 1757 ; that Gnce that time (he has been generally 
employed by the j)laintiffs, who arc Wejl India merchants, in 
that trade } and large fums have conftantly been infured on her 
and her cargoes ; that in February 1 764, being bound to the 
Leeward JJland^i and back again to London^ (he failed on her 
voyage ; that before (he failed from London on that voyage) the 
plaintiffs ordered the captain tp have every thing done to the (hip, 
which he (hould think proper to repair her That in purfuance 
of fuch orders, the (hip was put into dock and repaired, where 
the (hip carpenter did all fuch repairs to her as he was ordered, 
the expences of wjiicli amounted to about loo/. of which about 
30/. was for the (heathing and other repairs of her hull, atsd 
the reGdue in her upper works : that nothing more appeared 
to the (hip carpenter^ qy the captain, to be wanting to make her 
fit and complete for the faid voyage; but her iron bolts and 
fpikes were not then examined, which could not be done with- 
put taking off her (lieathing ; an a£t never done where (as the 
"^cafe is here) the (hip had beq^ (heathed a little time before : 
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chap, that Georgt Hayley, cfq. the firft underwriter on this policy, arid" 

^ ^ many other perfons by whom policies of infurance ate generally 

underwritten, keep a regifter, in which ail (hips ufually infured 
by them, are entered, with an account of the age, conllruAion, 
and vifibie goodnefs of the velTels, and to whom they belong, 
and alfo employ a furveyor, whofe bufinefs it is to furvey fuch 
ihips : that the fliip in queftion, at the time of underwriting the 
policy, and long befgte, had been entered in fuch regiller^ and 
previous to her laft outward-bound voyage, had Been furveyed 
by one Thginas WhiUwoody whd was then, employed by the faid 
George Hayley^ and Other underwriters, as fuch furveyor ; and as 
far as appeared to the faid Thomas Whit-ewood, was in good con- 
dition, and perfcSIy (it to undertake a voyage to and from the 
Leeward IJlands ; but the furveyor did not, neither could he, 
examine the bolts and fpikes for the reafons aforefaid ; but did 
furvey, as far as is ever praflifed, in fuch cafes : that the feid 
George Hayley had often before underwrote policies on the faid 
fliip and her cargoes ; and the witnefs, who was the infurance 
broker, faid he believed Mr. Hayley knew as muclrof the con- 
dition of the faid (hip as the plaintiffs did, and particularly on the 
outward-bound voyage to the Leeward IJlands^ he underwrote 
40c/. on this (hip : that in fuch laft outward-bound voyage, the 
(hip met with a great deal of bad weather j was very leaky, and 
could not get into where (lie was ordered to touch; 

bur was obliged to bear away for the ifland of Nevis : that (he 
sfrrived at the ifland of Nevis on the (irft of April 1 764, arid 
from thence went to the ifland of Salat Chryiopber^ where (he 
delivered her outward bound cargo, and had fuch repairs done 
to her, as were then thought neceffary, and to all appearance 
put into a proper condition for lier voyage home ; but her bolts 
and fpikes were not, ndr could be examined there : that about 
f the end of the faid month of Aprils the (hip failed from St. Kitfs 
to Nevis^ where the captain had been promifed a loading for her 
home : that on her arrival at Nevis^ the planters, knowing (he 
had been leaky in her outward-bound voyage, were not willing 
to put fugars oti board her ; and that in order to fatisfy the 
planters there, that (he was in a proper condition to carry a 
caurgo ol fugars to London, they proppfed to the captain, as a 
meafurc which would be fully latisfa^ory to the that he 
ftoiild fubmit the (hip to be furveyed by all the captains thin in 
the harbquri being fix in number ; and told him, that if they 
i ' ' ' fliould. 
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fiioiild report her to be fit for » voyage to London^ they would ^ 
then load her with fugars : that the captain did fubmit to fuch 
furvey, though it would have been for the interefi of the Tiid 
d^lptains to report the (hip unfit for the voyage ; as by that 
means they would have had an opportunity of gaining more 
freight and fooner: that on the 8th day of May 17641 the faid 
cap|ainS| after having furveyed her carefully, but without ex« 
amining her bolts and fpikesi which could not be done there, 
figned the following report : Nevis^ May 8th, 1 764. At the 
requeft of captain George Finchs of the (hip MUls Frigate^ we 
<< the fubferibers did repair on board the faid lliip, and after due 
<< examination, it did appear to us, that the occafion of the 
(hip’s making more water than ufual on her voyage from Lon» 
don to this place, was occafioned by fome negle£t in caulking 
** the faid (liip, which may very eafily be made tight, the fiid 
“ (hip otherwife appearing to us to be (Iroi’g and found ) and 
when caulked, we are of opinion, will be fully fufficient to 
** carry a cargo of fugars to London^ John Shepherd^ £s*c‘.” That' 
afterwi^rds the (hip was caulked according to the faid report, and 
that thereupon the planters fent their fugars on board, and the 
(hip was foon loaded with about three hundred and feventy 
hogflieads of fugar : that during the time of her loading, and 
until and at the time of her failing, which was about two months, 
the (liip continued tight, appeared to be in good condition, and 
made no more waler than the bed flups ufually do, and^are ex- 
pelled fo do : tliat the (hip failed from Nevis on the 26th day 
of yw/ji 1764, about eight o’clock in the evening, and the next 
day, abouH four o’clock in afternoon, without any bad wca- ' 
thcr or extraordinary fwell of the fca, (he fprang a leak, and the 
captain was obliged to bear away for St. Chri^ophe;^8/wherc he 
arrived-on the 28th of Ju/y : that on his arrival there, he got 
the (hip unloaded to fee what was the matter with her, when it, 
appeared that (he had darted a plank ; that he thereupon applied 
to the judge of the Court of Vice- Admiralty for a warrant ta 
furvey the (hip; and a warrant was granted to. four captains, 
and two (hip carpenters, or any three of them : four of whom 
did, according to fuch warrant, furvey the faid fldp, and did re- 
port, that (h3 was unfit to proceed on her voyage without being 
thoroughly repaired : and that the cxpencc of fo repairing her 
there, would amount to more than the value of the (hip and 
flight 4 and (he was therefore condemned by the faid court as 
• ' ? } unfit 
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^ ^ voyage : that fomc of the iron bolta and fpikea 

^ — with which the timbers of the (hip in queftion, like other Frehch* 
built fliipS} were faftened^ were broken in the plank that was fo 
ftartedj which the captain and the faid funreyors felt| by pafling " 
up their hands between the plank and the fiiip $ and which ap- 
peared upon farther opening the ends of the plank ; and that the 
faid plank was darted from one end to the other : that it ;was 
owing* to the faid bolts and fpikes being grown ru(ly and decayedi 
as then appeared to the captain and furveyors, that fuch plank 
darted *that he believed the furveyorsi who condemned her, 
thought the fapne ; wherefore, and fuppofing the other bolts 
and fpikes in the fliip were alfo grown rudy and decayed, though 
that could not be known for certaiq, without ripping off her 
planks, and making a moreT drifi examination, the furveyora 
made their faid report of condemnation : that the faid plank was 
not taken off, nor could it be, without finking the fhip, which 
has not yet been broken up, but continues at Sr. Qhrtflopher^s as 
a hulk : that on the aforefaid account, it was then concluded, 
and is now believed by the captain, that the faid Jhip was not Jit 
for the injured voyage home, at the time {he fo failed from Nevis 
for London^ though^ to all outward appearancty (be was a very good 
Jhipy andy as he then believed, proper for the voyage i and fuch a ' 
fhip as he^from her outward appearance y Jbould have had no objec-^ 
ikn to fail in again ; but had he known the decayed condition of 
her faid bolts and fpikes before he fet fail on l\i ^homeward bound 
voyage, he would not have ventured his life in her : that there 
is no do. k, nor fcarce any materials for repairing (hips at St. 
Chrifopher'^^ nor could (he fail to any other place to be repaired 
and that if this misfortune had happened in North Ameficay or 
Englandy where there are proper docks and materials, (he might 
iiave been repaired for three or four hundred pounds ; that while 
the faid ffilp was firlt at Su Chrijlophefdpy before (he had taken 
in her cargo, namely, on the 23d of April 1 764, the captain 
wrote the following letter to the plaintiffs : * 

• “ Gentlemen, St. ChriJlopher^Sy April ^^y 1764. 

I take the firft opportunity of acquainting you, that I ra- 
rived at Nevisy after a moft difmal palTage, on the firft inftant. 
On the fixth of Marchy at day-break, 1 made the iflands De^ 
fljirtsy diffant about four leagues, ran down for Madeiroy with 
a fre(h gale at £, S. £• till four in thd ^teraoon, when beimf 

within 
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<< within a mile off the fliore, and judging about five or fix miles c 
** off Fenchall Road^ a very kard and dark fyuall took us ftidddhlj 
•* v)itb fuch violence t that I was obliged to clear cff the land under 
** the courfes^ It was exceifively haxy the whole evening after, 

<< that one could hardly fee the (hip^s length'; fo that it would * 
have been the greateft imprudence to have run the rilk of 
overfliooting our port, or running afliorc. The gale increafed, 

** and, in the night, came round to the N. K and the Jhip 
Jlrained fo much by the prejfure oj fail we were obliged to carry on 
•* her in that great fea^ that it was with the utmojl difficulty we 
could keep her free. On the eighth, at niiie in the Aorning, 
reckoning myfelf ninteen leagues to leeward of Madeira^ our 
Jhip fo loofened^ that we could not carry fail upon a wind ; and 
feeing no probability of the wind fliifting or abating enough 
to give us a chance of beating up, bore away for Nevis^ judg* 
ing it better for the prefervation of the whole than to run apy 
hazard in endeavouring for the Canaries in our weak, leaky, 

<< and difireffed condition. I have confulted with Mr. Cottle^ 

<< the counfellor here, who advifes me to fell the flour and lime 
at publick vendue, and to carry the iron hoops, back ^ to 

England. As the Jhiffs complaint has been chiefly in her upf^r 
works^ I am obliged to have her new nailed from the wail up* 

<< wards ; and hope you will find that what repairs are neceffsry 
« to be made here, are conducted with all the /reality circum« 
fiances will adrajt of.*^ '.f 

That the plaintiffs received this letter in London on the I3tb 
day of June 1764, and, a day or two afterwards, gave it to 
Matthew Tewgood, an infurance broker, to get loco/, infured 
on the t^eight home for the ufe of the owners, and 250/. on 
their fourth part of the- faid fhip : that the faid Ihwgood firft 
(hewed the policy in queftion, and the letter to the faid- George 
Hayley, on the 19th of June 1764, who, after reading over the 
letter, aiked him what interefi he had to infure ; to which the 
broker anfwered, (hip, freight, and cargo ; and that he might 
write which he pleafed : that thereupon the faid Qeorge Haylfy 
faid be woul4 underwrite the (hip, faying (tie would come home 
fafe euough, notwithftanding the damage which the faid letter 
imported (he^had received, as it was a fummer voyage ; but that 
(he woul 4 Ypvy.Ukely damage her cargo: that the faid George 

t 4 Ifayley 
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was going toundetwritc the faiJ p 5 licy for 300/. on the 
faid fliip^ and had wrote the figure 3 ; but on tlic faid Matthew^ 
telling hini, he was a bold man to write three hun- 
dred pounds after reading the faid letter, the faid George Hajley 
(truck out the figure 3, and converted it into a 2, and accord*^ 
ingly underwrote the faid policy for the fum of two hundred 
pounds 0^ the faid (liip : that the faid Matthew Towgood {hewed 
the faid letter to the faid defendant Roebuck^ and all the other 
underwriters on the faid policy, before they underwrote , the 
fame ; and the faid defendant fays, that the evidence aforefaid, 
in manner and form aforefaid, Ihdwn by the plaintiffs to the 
jury, is not fulHcient in law to maintain the iflue within joined 
bn the part of the faid plaintiffs \ and that he, the defendant to 
the evidence aforefaid, hath no neceffity, nor by the law of the 
land is obliged to anfwer. Wherefore he prays judgment, and 
that the jury may be difeharged from giving' any vcrdi£i u^on 
the iffue. 

The plaintiffs join in demurrer. 

This demurrer was argued in the Court of Exchequer, and 
judgment was there given in favour of the affured : and of what 
fell from the judges on that occafion, I have only been able to 
procure this account, « that judgment was given for the plain- 
tiffs, not upon the points argued (namely, that it was eflential 
that the (hip (hould be fea- worthy), the Court being as to thofc 
of opinion with the underwriters; but'becaufe the evidence 
did not, as the Court thought, prccifely prove that the (hip was 
** not fea-worthy, at the time of the infurance taking place 
•« qn the ift of jdpril 1764, on her arrival at lievis, but only that 
•« fhe was fo at the time of her failing'on the a6th of July.** 
But the Court unequivocally declared, that a ihip, that is not at 
ihecemmencment of the infurance in fit condition to perform her 
voyage, is not a fit fubjc£l of infurance, U,pQn this judgment a 
writ of error was brought in the Exchequer Chamber, which was 
argued before Ijoxd, Mansfield and Lord Chief Juffice Wilmot^ 
who. were to report their opinions thereon to the Lord Chancel- 
lor ; and the judgment of theCourt below was ultimately affirmed, 
VTheffitr the judgment was fo affirmed upon the (pacific ground 
in, the Court pf Exchequer^ or upon fomn difficulty artfitig 
C'-' < . • . 
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out of the form of proceeding (being upon a demufrer to cvi- CHAP, 

dcncc(fl),) does not no^ appear : .^but whether upon the one ^ 

grounds or the other, there is no doubt, though judgment was 

^'iven for the plaintiflFs, that the principles of infurance law upon ^ 

the fubjeft of fea-worthinefs, and the doflrine of implied war-*^ 

ranties or conditions, have always been confidered as unalteraljly 

fixed and afeertained fince that period, although thit doftrinc 

was not then for the firfl; time ftated in our Englifh courts, and 

was certainly long before known in the law of infurance in other 

parts of Europe. It is unfortunate that from the circumftance 

of there being no printed report of this cafe, and from the pra£ricd 

of the two Chief Juftices repotting their opinion in priviite, the 

grounds of that opinion cannot now be obtained : but it cannot 

be difputed from the opinions of Lord Mansfield and other judges 

both before that time and fince, that the principles laid down in 

the beginning of this chapter are clearly eftabjiflied as the law of 

England , — Thatthcfe principles were foeftablilhcd is manifeft 

from the following dccifions ; 

4 r 

The plaintiff had purchafed a (hip, and after having her fur- ite r, 
vcyed by proper judges, he fent her into the dock, and there had 
her fully repaired, and the Ihip-builder was ready to fwear, that Guiidhiil 
he effeAually repaired her, as he thought, having done all that 
was required to make her a good (hip *, ihe then was taken into 
the government fefvice, on which occafionlhe was as ufual fur- 
veyed by the perfons employed fqr the purpofe, She failed out 


(a) See the cafe of Ceekfe^lgt FanfijaWf DougL 119. and the cafe nf Qitfin and 
yobn/on v. Hunter, in error, in the Houfe of Lords^ a H* Black, 1S7. where it appeara . 
to be decided by all the judges, that in a cafeofcircuniftantial evidence (at inthe cafe 
i>f the MilU Frigate] it h net competent to the defendant to infiftupoo a juiy being dif* 
charged from giving a verdift, by demurring to the evidenc^i^ and obliging the plaimi^ 
to join in demurrer, without diftin^Iy admitting upon the record, every faft and every 
ecnchifi'.n, which the evidence given for the plaintiff tend^ to prove. And in the for- 
mer cafe it is erpref&ly laid, that the demurrer to evidence adneitt the truth of all lad.'', ^ 
^bich the jury migfit or c^yl 4 infer in favour of the party offering the evidence. U^n 
the form of proceeding therefore in the cafe of the Mi’h Frigate, and confiftfotly with ' 
the notion entertained at the time whfiti Cockfedge v. Fanjhaw w&a decided of the effe^^* 
jaf a demurrer to evidence, ai it waa acafe of ciicumilancial evidence, on wjh'ch the jury 
ipight have' drawn t condufioa iia Avour of thi plaintUfi^ it it ppfftble tbit judgn^nt 
^ piigbc have been given for the plaintiffs independently of the groim^i taken in tbeCouft 
^ Eaehe^uer^ and wfaatem opimob the Judget might entertain on the mafo point ia ^ 
^cai^» 

. * : of 
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c.H A*r. of the Thamu, and arrived at PortfmtUbt but being very Icajty 
^ ^vHch.bad veathet the Admiral ordered her to go in and undergo 
a furvey there. This was done^ and it was found on opening 
her, that foihe timbers near her keel- were very bad} infomuch 
that fhe whs condemned as infufficient. to proceed. 

Th,e plaintiiTs having infared her, applied to the underwriters 
for.thelofs; the defeildant was one ; and the plaintiff infilled he 
had and could prove that he had done every thing in his power to 
fend her out fullicient and good, and that thisdefed was a latent 
caufe not known to him or difeovered whm flie was furveyed or 
in the dock repairing. 

Lord Mansjitld faid, that it appeared that the (hip had died a 
natural death, and received her death blow before the infurance 
commenced ; and however innocent the plaintiff was, and how* 
ever cautioully he had a£led, the underwriter was equally inno* 
cent ; and the implied warranty mull and ought to have its effedl} 
and the plaintiff mud make the bed of a bad bargain : he had 
the Ihip (defe£live as (he was) not injured from any fea lofs after 
the infurance was made. The plaintiff was nonfuited. 

So alfo In another cafe where an a£lion was brought by an 
innocent Ihipper of goods (no part owner of the Ihip) againdthe 
underwriter, and the policy was effe£led on goods in the Amy 
' and Latina at and from Montferat to London : It, appeared that 
the Ihip failed the 2<5th of Juljt and the next day without any 
bad weather (he was very leaky and obliged to run for St, 
Thamas'% one of the Virgin iilands, where Ihe was unloaded, and 
the goods, being much damaged, were fold. It could not but be 
allowed on all fides, that the Ihip was not fea-worthy to under-* 
take the infured voyage j and it was agreed and admitted by de> 
fen'dant that the Ihipper of the goods was a (Iranger to it when 
the goods were (hipped. The plaintiff was nonfuited. Lord 
M^mfitld faying, that the implied warranty could not be dil* 
penfed with in any cafe \ that it was a point of law, and if the 
plaintiff'a counfel thought there was any ground to go upon be 
would fave the point : but the plaintilPs counfel declined this, 
.being fatisfied the ^ueftion clear, againft tbCQi* The pUiA* 
tif was nonfuited. 


OITTCT Wa 
Cowley, . 
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That thcfc principles^ fubfequent to the caCe of the MUls Fru C H a. p.' 
gate^ were deemed to be unfhaken is manifeft from thi$» that 
within two years after the cafe of the Mills Frigate was decided 
(judgment having been given in that caufe in January 1 769) Lord 
Mansfield^ in the cafe of the Earl of March v. Pigot^ which came 
before the Court of King’s Bench in the year 177I} the cafe of 
the Mills Frigate having been mentioned at the bar, faid, The 
** infured ought to know whether his (hip was fea-wotthy or not 
** when (he fet out upon the voyage infured ; but bow (hould 
he know the condition (he might be in, after (he had been out 
•• a twelvemonth [a) 

And again his Lordlhip, in the cafe of Eden v. Parlinfon^ de* Dsugl. 73a. 
cided in the year 1781, confirmed the do£lrine, by obferving that 
by an implied warranty, every (hip infured muft be tight, 

(launch, and (Irong ; but it is fuMcient if (he be fo at the 
time of her failing. She may ceafe to be fo in twenty-four 
hours after her departure, and yet the underwriter will con- 
tinue liable,” 

So alfo in a very modem cafe, the law refpe£iing the implied chriaic n 
warranty of fea-worthinefs was accurately ftated, and the reafon 
of it clearly illullrated by Mr. Juftice Lawrence, The learned 191. 
judge faid, I alfo doubt whether there is any analogy between 
a cafe lik? the prefent and cafes where there is an implied 


(tf) In a late cafe, where an iafurance was on the Ihip Henry, << et end from Liver- Forbei and 
piol to the coaS of Africa,*' &c. it appeared that at the time the policy was made, ■notber ▼. 
the (hip wai not ^ a condition to go to fca, hot wai in fad at the time undergoing very c 
material repairs 3 and it was contended by the underwriters chat as the riik deferibed was Term* 


at as well as frem^ if the ihip was not fea-worth^ from whatever cauie, when the policy 
was fubferibed, it waa fold j aod that any repairs done afterwards, fo as to make her 
completely fea-wortby at the time of failing, would not cure that defeat 

Lord Kenyon was q£ opinion that, under the words at and from, it is fufficient if the 
^ip be fea-wortby ,at the time of failing, for from the nature of the thing, the ihip, while 
at the place, probably muft be undergoing foroe repair. The plaintiffs bad a terdidt ; 
and no motion was msda to let it aSde. Aod, in a fubfequent cafe *, Lord Kenyon held 
the fame opinion, And in a ftill later cafe f, when the cafe of Forties v. Wilfon was 
quoted, Lord EUeoborough laid, I agree with the doArine of that cafe : it is quite 
fufficient if the ftate of tke ihip be commeafurate to her then rifle. There may be 
pftace of fea-worthinefs fufficient while in harbour: aod there ia a ftate tf lea. 
tTMthinefs for the voyage." 

But if the iflforaocc be on goods, ought not the Ihip to be foa-worthy, when the goods 
grp begiaabp to la IpiM, at w)iich tupe the tlik on goodt comauAcei f 

wsirranty 
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warranty of fea-worthinefs* Thciattcr is implied from the 
“ nature of a edntraft of infurancc. .The confiderafion of an 
infurance is paid in onlcr that the o^ncr of a Ihip, uohich is 
capable of performing her voyagCi may be indemnified againffi 
certain contingencies ; and it Tuppofes the pofiibility of the 
underwriter gaining the premium :* but if the Jbip be incapable 
** of performing her voyage, there is no pollibility of the undcr- 
writers gaining the premium; and if the confideration 
fail, the obligation fails. In the cafe of the Mills Frigate it 
was faid that the fliip's being capable of performing the voy^e 
“ was the fubjlratum of the contrafil of infurancc. So if a fliip 
** fail without a fufEcient crew, flic is incapable of performing 
“ the voyage.** 

‘ * r 

The doflrine thus eftabliflied is by no means novd in itfclf, 
but is entirely confonant to the laws of all the maritime and 
commercial nations in Europe^ as will prcfcntly be demonflrated. 


ShrtolbTcd V, 

Nuu, Sit- * 
tings at 
^putldhall 
'tfrer Hi!. 


The fea- worth inefs of the (hip being thus (hewn to be an im-^ 
plied condition in this fpccics of contraft, it follows of courfe, 
. that, in entering into the engagement, it is not neceiFary that 
there fliould be any previous ^r^prefentation of the condition of 
the (hip ; becaufc, unlefs it be fit for the performance of the voy- 
age infured, there is no binding contra£l ; but any infufficiency 
pf the veflel in a former voyage will not vacate the policy. 

V. Thus in an a£lion upon ^ valued policy of infurancc upon the 
" (hip Two Sifters^ .and a cargo of wheat and wines, from Madeira^ 
to Chartefiown, The fliip had failed from London to Madeira^ 
The plaintifF, who was owner of the cargo, ordered h'S broker to 
procure an infurance Madeiraiox the voyage to Charlejlonvn^ 
•which was accordingly done ; but he did notcommunicatle tohis 
' broker or the underwriters two letters which he had received 
from his captain the day \>efore he eiFe£led the injfurance, (lacing, 
that the (hip had arrived at Madeira^ hut waa very leaky, and 
that the pipes of wine had been half covered with watcf« But 
it was proved at the trial, that the leaH had been completely 
flopped before (he failed from Madeira; and of cqurfe before^tho 
CPfnmcncement of the rilk infured» .In her .voyage to Chattlefm 
] f$wn (be was ndees,^ and the plaifttiff ^bandonecU ' ^ • 
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Lord Mansfield ioM the jury, “ that there fliould Jbe a fepre- »C H A P. 
fentatioa of every thing relating to the rilk, ivhich the under- ^ , 

writer has to run, except it be covered by a warranty. It ts a 
cfindition^ or implied warranty^ in every policy^ that the Jhip is '^fea- 
"nuorthy ; and therefore there iieed be no reprefentation of that. 

Ifi Jhe failed vsithout being foy there is no valid policy. Here the leak 
•was (topped before (he failed from Madeira^ and (he failed in 
good condition from thence ; and there is no occafion to (tate 
the condition of a (hip or cargo at the end of her former voy- 
agc.’^ There was a verdid for the plaintiff. * 

And upon the authority of this cafe, and the rcafon of the. Haywoed t. 
thing, the Court of King’s Bench declared, after time taken to 
deliberate upon a motion for a new trial, by Lord Ellenbonughy 
Chief Juftice, that an affured having impliedly warranted his 
(hip to be fca-worthy, and having concealed no circumftance re- 
lative to the fea worthinefs, which he was required to difblofe^ 

:ftid not having, at the time of effecting the policy, known of 
any fa,£l which rendered her, with reference to the rifk iiifuJtd, 
otherwife than fca-wor'thy, is entitled to recover. 

Upon this principle alfo depends the dccifion of fome modern 
c^fes 5 for if it be neceffary that the (hip itfdf fliould be fuflicient 
for the voyage, ‘it has been held to be an implied condition, that 
(he (hould be furniflicd with every thing neceffary for the ptirpofts 
of fafe and careful navigation. In an aftion upon a policy on Law v. Mol- 
(hip and goods from Stettin to London^ it appeared that the cap- 
tain had taken a pilot on board at Orfordnefs on entering the rivdr loo. 
Thames y who again quitted her at Halfway Reach ; after which, 
and J^efore (he had come to her moorings higher up the river, the 
* accident happened which occaGoned the lofs, and In confequence 
of which the vcflel filled with water before (he had been moordd 
twenty-four hours. But the preclfe time, at which the damage 
was fuftained within«thofe limits, or by what particular defauft, 
was not afeertained. The captain had alfo left the (h»p bt'fofc 
the time of the aftual lofs. It further appeared that the pilot 
taken .in at Orfordnefs properly qualified at the time ac- 

cording to the provifions of the 5 Geo. 2. c. 20, fot the regulation 
of pilots on the river Thamesi but it did not appear that this hOt, 
was known to the cap^taini and.the pilot had fiftce received his 

% regular 
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,e H A r. regular qttali&cationt. The plaintiff having obtuned a verdifty 
” a motion waa made to fet it afide j and after argument. 

Lord Kenya* faid,— « The principle on which this cafe muft 
be determined feems to be admitted on all hands, namely, that 
the ajfured cannot recover an a policy of ajfurance^ utdefs they equip 
the fiip with every thing neeeffary to her navigation during the voy- 
age I the Jldp herfelf mujl be fea-worthy, Jbe mufi have a fufficient 
trew, and a captcun and pilot of eompetynt Jkill. I do not feel that 
I am bound in this cafe to decide whether or not it be neeeffary 
that there Ihould be on board the veflel a pilot qualified accord- 
ing to the afl: of parliament referred to. This cafe may be dif- 
pofed of without deciding that queftion. It might be contended, 
though with what effeft I will dot fay, that if the captain ba'd 
taken a pilot, who reprefentad himfelf duly qualified, and whom 
the captain believed to be fo, but who in fad had not a qualifi- 
cation, the captaii would have difeharged his duty, and the 
underwriters wo »lu have been anfwerable for any lofs that had 
happened. But in this cafe, the captain did not perform his 
duty \ for he had no pilot on board at the time when the acci- 
dent happened ; and it is one of the things implied in contra^s 
of this kind that there (hall be fome perfonon ^ard the Ihip ap- 
parently qualified to navigate her. If the underwriters had been 
previoufly informed that there would be no pilot on board during 
the (hip’s failing up the river Tiamee^ prqbably they would not 
have undertaken the ri(k. On the ground, therefore, that there 
was no pilot on board when the accident happened, I am of 
opinion that there mud; be judgment of nonfuit.” 

Mr. Juftice Grofe. — “ The queftion is not, whether the af- 
fured can recover in a cafe where there was a pilot on board, 
though not properly qualified ; but, whether or not the defend- 
ant be liable for a lofs, which happened to the veffel when there 
was no pilot of any kind on board ? I thjpk he is not, becaufe it 
if under flood in all contrails <f infurance that there Jbould be fuch a 
perjm on beard the jbtp!* 

*Mr. Juftice Lawrence copcuning, the rule for entering a non- 
foit was made abfolute. 


8 
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In the fubfequent ternii the fame principle of an implied war- 
ranty that every (hip infured (hall be duly navigated was the rule 
of decifion in another cafei and was taken to be fo well eAa- 
blilhed both at the ,bar and on the bench^^that that point was 
never mooted ; and the only queftion made upon the pccalion 
waSi Whether the condition had not been performed i It was 
an aftion on a policy of infurance on the Cadiz Di/patch^ on a 
voyage from London to the coaft of Africa : and the principal 
queftion was, whether the {hip had been navigated in the man- 
ner preferibed by the ftatutc of 31 Geo* 3. r. 54*/ 7 . (o) for if 
not| it was agreed that the infurance was void ? The*ftatute re- 
quires that no perfon fhall take the command of an African (hip 
until he (hall have made oath| and produced to the officer of the 
cuftoms a certificate attejled by the refpeSttve owner or owfurs that 
he has already ferved in that cap.!city during^ one voyagei or as 
chief mate and furgeon during two voyages, under certain 
penalties. The court were of opinion, that the. certificate pro- 
duced in the particular cafe, being figned by the then owner, 
did not comply with the requilitions of the ftatute, that therefore 
the {hip was not duly navigated, and confirmed the judgment 01 
nonfuit, which had paiTed againft the plaintiff at Guildhall^ by 
Lord Kenyon*;^ directions. 

I have alluded to the above decifion, as ftrongly confirming 
the principles of law, which are the fubje£l of the prefent chap- 
ter. I think it proper to mention that the difficulty which oc- 
.curred in the laft cafe from the manner in which the afts of 
parliament were penned, has been removed by the ftatutc 
39 3. f 23. requiring cxprcfsly that the certificate 

{hall be figned by the owner or owners of the ftiips or veflels in 
which the captain has formerly ferved. But as it had been as 
much the cuftom in the outports to receive certificates of one 
form as of the other, on account of the doubtful penning of 
the former a£ls, the leglflature in the laft mentioned ftatute 

(a) This wae ont of the flatutei paflVd on the fubjeO for regulating the African 
trade $ it has (ince been continued down by fevers! afls from time to time ; and 
the refeieoce is made to this particular aA, as bei' g fet ouiin Mr. Serjeant Runnin^fon's 
edition of Che Statutes: but the aA quoted in court was 3* G^o. 3. c. 52. But the 
Bare trade id novr entiiely aboliihfd by llat. 47 OtQ, 3. c. 36. See ante, p. 3:;. 
note (#J. . 
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.CHAP. (f. 3».) has provided that no policies oS infuranco made beford 
, thc^ ftatutcTiow in recital fliall be held to be. void, on account o£ 
, . the irregular cetti^cates. given under the former ftatutes.. 


Theprefent Lord Chief Juftice alfo, .Lord Elknborough, has 
hsd occafion to declare the law upon this very important fubjed, 
and to.fhew that the principle of fea^worthinefs extended to the 
gOodnefs of ^he fails and rigging^ as well.as to the fufficiency of 
the liull ; and for its impoftance I give his Lbrdlbip's opinion 
at length. . ’ 


N.P. I. 


Wnldcrbum, It was. an infurance On goods on bOard the AflWra, "at and 
from Jamaica to London" at a premium of ten guineas, to return 
five pounds per cent, if the Ihip failed from the place of rendez- 
vous with convoy for the voyage and arrived. The firft Count 
of the declaration ftated the lofs to be, by the barratry of the 
'.mafter; the fecond, by the perils of the fea. The Ihip failed 
for England with convoy in the end of July^ and parted from the 
fleet on the 13 th of Augttfi\ and was never more heard of, 
whence flie was fuppofed to have foundered. Ihe defence 
. reded on two grounds : fird, that Ihe was not properly equipped 
Vi^ fails, and fecondly, that flie had not a fufficient- crew. It 
appeared in evidence, that the fails, which were ufed in dormy 
weather, were in good condition ; but, that her maintop gallant 
fails and dudding fails, which are ufeful in light breezes were 
extremely rotten, and almod quite unferviceablc. The evidence 
abont the date of the crew was contradi£lorv. 


Lord Ellenborough.—** In an a£lion of this kind, the plaintiffs 
are bound to prove, not only that the Ihip was light, daunch 
and drong, but that Ihe was propbrly equipped with failsy and 
other dorCs: and that (he was manned with a fuflicient crew to 
navigate her oif the voyage infured, Thcfe are conditions pre. 
cedent to the policy attaching, and if they, were not complied 
wkh, fo that the peril was enhanced, from whatever caufe this 
might arife, and though no fraud was intended by the' afTured, 
the iinderwriters have a right to' fay, they are not liable. . The 
hull* of the fliip in this cafe was fufficient and fea-w6^y ‘: but it 
appears, that when ihe left Jamaica^ her fails were bigjidy de$gc- 

. . tire 
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the. It is not enough Utiat a {hip is fupplied with luchTails as are 
efiential to her fafety from the perils, of the fea, and which 
might enable her, if not intercepted, from at fome period or 
other, completing her voyage. A perfon, who underwrites a 
policy upon her has a right to expe£f that flie (hall be fo equipt 
with fails, that (he may be able to keep up with the convoy, and 
get to her port of deftination with reafonablb expedition. She 
ffittft be rendered as fecure aa poffible from capture by the enemy, 
as well as from the danger of Winds and waves. But here the 
Miiurca appears to have been deficient in fails, on which her 
fpeed might materially depend : and if fo, the rifle being thereby 
greatly increafed, the policy never attached, and this a£lion can- 
not be fupported. His Lordihip alfo thought, that upon the 
balance of evidence, the crew was infufiicient. The defendant 
obtained a verdiA. 

In the ordinances of Lewhthe fourteenth it is declared, that Ord.ofLe^ 
decay, Waite, or lofs, which happens from the internal defed of 
the thing infured, (hall not fall upon the underwriter. A com. ,rt. 
mentator upon thefe ordinances has gone into the reafon and * 
principle of fuch a regulation, and has (hewn the propriety of it. 

He fets out by obferving, that this'do£trine is of a date as ancient 
as the period when the French treatife called Le Guidon was C. 5. art 
publilhed, which was about the year i;(5i, at which time, as 
appears by a reference to the book itfelf, it was confidered as 4 
fettled principle, that lofles, happening from caufes of this na> 

Sure, were not to be a charge upon the underwriter. The fame 
author has alfo (hewn, that fuch a provifion is adopted in favour * 9 *. 

pf the infurers by the ordinances of Rotterdam and 4mjlerdatrt. g,., 
After dating thefe circumdances he proceeds to fay, that when a ■ ^ 

Ihip is deemed incapable of finilhing her voyage, the quedion ■ 
whether this event is a -charge upon the underwriters or not, 
depends upon another ; namely, whether it happened by the ' 
violence of the fea, or* other fortuitous circumdance, or whether 
the difability proceeds from age and rottennefs. This will be 
determined by the enquiry which was made before thedeparturo 
of the ihip in order to jud^e, wh^her it was in a condition to 
perform the Voyage or not: if the latter was the cafe, the in* 
furers ought not to anfwer. In another part of this work, alter 
U]fiBg down tbs ftme doftrine, he declares, that t^ indemnity * 

-A a vill 
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CHAP, will be voicUeTcn though the (hip has b^n examined before her 
. . departure, and declared capable of performing the voyage ; fince 

the event has (hewn clearly, that on account of latent defers it 
was no longer navigable { that is, if it were proved that parts of 
the (hip were fa rotten, weakened, and deftroyed,. that fte was 
not in a proper ftate to refill the ordinary attacks of wind and 
fea, inevitable in eAry voyage, then the underwriters are dif> 

. charged. The reafon is, that the examination of tHe' (hip before 
her departure extends only to the external parts, becaufe (he is 
not unripped i at leaft not fo as to difeover the interior and la* 
tent defers, for which the owner or matter of the (hip continues 
always refponfible, and that with the greater jutticc, becaufe 
they cannot be wholly ignorant of the bad ftate of the (hip : but 
fuppofing them to be fo, it is the fame thing, being indifpenfably 
bound to provide a good (hip, able to perform the voyage {a). 


PothierTr. 
d'AfTur.ince 
11 . 66 .^ 

I £iii«n{«ng 
jp. 5^0* 


The opinion of this learned foreigner is fupported by two of 
his countrymen, Pothier and Emerigon. 


Having thus (hewn that the doflrine of fea*worthlncfs, as 
ettablilhed by the decifions of our courts of juttice, is confirmed 
by the declarations of foreign laws, and by the opinions of fo* 
reign writers ; it is (ufficient now to fay, that where the (hip is 
not fea-worthy, the policy of infurance is void, as well where 
the infurance is upon the goods to be conveyed in the (hip, as 
a V«l. 164. when it is upon the (hip itfelf. For whenever a caufe arifes with 
refpe£l to damage done to goods through the infufficiency of the 
(hip, the queftion, whether the mafter or owner is liable to 
make good the lofs, depends upon afeertaining, whether the (liip 
was in a condition to perform the voyage at the time of the com- 
mencement of the ri(k, or became defe£live from bad weather, 
and the perils of the wind and fea. 


(«) Up«n the dofiiiae of imptied coaditionf, kt RocciUf note 98. 
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CHAPTER THE TWELFTH. 

Of Ille^ Voyages, 


E proceed now to the confideration of another clrcumftance c it a P, 
by, which the contra£k of infurance is vacated and annulled ab Xli. 
initio : and it is this ; that whenever an infurance is made on 
a voyage exprefsly prohibited by the common, ftatute, or 
maritime law of the country, the policy is of no e£Fe£l. The 
principle, upon which fuch a regulation is founded, is not pe- 
culiar to this kind of contra£l ; for it is nothing mote than that 
which deftroys all contra As whatfoever : that men can never.be 
prefumed to make an agreement forbidden by the laws i and if 
they &ould attempt fuch a thing, it is invalid, and will not re- 
ceive the a^iftance of a court of jufticeto carry it into execu- 
tion. > 


The mod material cafe upon this point is that of Johnfon and 
Sutton f which came on to be argued in the year 1779% and re- 
ceived the folemn opinion of the court of King’s Bench. 

. 

It was an aflion on a policy of infurance on goods, on board' Johofinv, 
the fliip Venutf « loft or not loft, at and.from London to Nev> 15. 
Torkt warranted to depart with convoy from the Channel for 
the voyage.” The caufe was tried before Lord Mansfield at 
GuUdhedl^ and a verdiA was found for the plaintilF. The de- 
fendant obtained a rule to fliew caufe why there Ihould not be a 
new trial. The fa^Is, upon his Lordfliip's report, appeared to 
be thefe : the (hip was cleared for Halifax and New York. She 
had provifions on board, which ihe had a licence to carry to New 
York, under a provifo in the prohibitory a£t of x6 Geo. 3. e. 5. 

But one half of the eargp^ including thegoodst which were the fuhjeS 
<f this infurantf, was net Hcenfed, and was not calculaldft for the 
Halifax market, but for New York. There had been a procla- 
mation by Sir William Howe to allow the entry of ualiccnfed 
goods ziNew York / and though there were bonds ufually given 
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c H A P. at die Cufloia Hotife liere, bf which tlie captain eitgaged to 
t . cittj Ae jDods to Htdifaxt thofe bonds were afterwards cany 
cdM( oa prodttcinp; a certificate from an officer appoiitted for 
that purpoie at Ntm Ttrl, declaring, that they were landed 
daete. 21 ^ etmmmtdet im ebitf had nt authcrUy under the a 3 ef 
farUmced teiffm fucb fractamatiaut er It permit the expartatieu 
■ UKhexeefeigeeit. The Veeuu was taken in her pafiage to Neve 
iSCw.m. YcA \/p an Auuricam prirateer. The firft fedion of the ftatute 
Pfdubits all conuaerce with the proriace of New Teri (amongft 
others,) and coafifeates ail Ihipt and their cargoes, which (hall be 
Ibvnd tratfing, or going to, or coining from trading with then. 
In fedionthe fecond, Acre is a provifo, excepting (hips laden 
widi proviiioas for the ufe of his majefty’s garrifons or fleets^ or 
fbf nahabkants of any town poflelTed by his majefiy's troops, 
pioridcd the mailer (hall produce a licence fpecifying the royage, 
fife, and tl^ quantity and fpecies of provifions ; but by the fam^ 
^rwif»t it is declared, that goods not licenfed, found on board 
fiirli (hip, (hall be fbrfeitedl. After argument, upon the motion 
fora new trial. 

Lord iiaiufidd Cud — ** 'Fhc whole of the plaintiff’s cafe goes 
on an effabliiheil prad;ice, direAIy againfl; an a£l of parliament. 
If the defendant did not know that the goods were unlicenfed, 
the objedion U fair as between the parties. If he did, he would 
not deferre to be favoured. But, however that may be, it was 
illegal to (end the goods to New Teri, aud, in pari deliSo, petior 
eji eondUit defendeuiu. It is impoffiblc to bring this within the 
cafes cited (a), becaufe here there was a dired contravention of 
the law of the land.” The rule for a new trial was made abfo. 
lute. 

Upon this principle it was that in the caufe of Camden and 
others V. Aiiderfott, which was long contefled in the Court of 
King’s Bench, and afterwards upon writ of ejror in ’the Exche- 
quer Chamber, the underwriters were held not liable, the Infu- 
ratice iu that cafe being made in dire^I contravention of the ex- 
clufive right of trading granted to the EaJ/ India Company by 
ftat. 9 K 10 Wil. 3. e. 44./ 81. and which cxclufive right had 

(a) Thefe were eifn of infuraoces on ftipi trading <codtrary to the fivtiiiie lawi of 
fortifa cuuttuieft| of which more will he fatd hereafter. 

13 


See pod. 
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oever for one momcnf been fufpeodcd, nor Iiad that ft^mte ewer C p. 

cea&d to be an exifting kw. Indeed \tbe prisdJde^ whidi de* ^ ^ 

ftroys^aUinfurances made on {hips proceeding oa iEegal Toyagc% 

never was cantefked at the bar in the argument of the above 

caufe \ but only the application of 1: to the particular calc^' on 

account of various, ftatutes; whid^ bad been pafl^d and TCpealedji 

and on account of a claufe tn a more mo^m fiatttte> whkh it 39 Oca in. 

was fuppofed precluded the underwriters from fcttii^ up thk 

defence. But no man attempted to axgoe that that which is • 

unlawful^ and a publick wrongs could be the ground of an 

a£tion. 


Soon after the above deci(}dn» a cale arofe in wbichtbe lights WUfosn 
of the Eajl India Company^ as far as they were afie£led by die 
treaty between this country and America^ came to be difcu&d in s’. 
an adion on a policy of infurance. By the 13th aurtSk of that 
treaty, which was confirmed by fiat- 37 G^o. 3. g. 5^. f. 2a. the 
United States of America are permitted to trailc to and from 
5 riVj^ territories in ZwrfjVi. But it was contended, notwithftand- 
ing the treaty and (Utute, that the infurance in queftion was Bicbcqoet.- 
upon an illegal voyage, being ** at and from Bourdeawe to Afir- 
deira and the Eafi Indies^ and back to America,^ whereas the 
treaty meant to tolerate no other trading than a diriQ. wie be- * ” 
tween America and the Eajl Indies • and alfo it was infilled, that 
Butler and Collet ^ fhe pcffons for whofb benefit this infurance 
was effedied, were not entitled to the benefit of the treaty, they 
being natural-born fubjtds of this country, but one of whom, 
after the ratification of American independance, had gone with 
his wife and family to refide in America^ hai ever fiiice been do* 
miciled there, and received as a citizen of the ftates of America ; 
and the other of whom was refident and domiciled in Ameri^ 
before the independance of that country, and has continued to 
be refident and domiciled there i and becaiife their agent, the 
plaintiff, when he *{hipped the goods, and when ht caufed the 
policies to be efifeifled, was rcfidcilt in, and a fubjefl of Great 
Britain^ a>!d.knew tliat the Ihip was deltined for the Briti/b ter. 
ritories in India* The fpecial verdidl in this cafe was three 
times argued in fhe Kiog’sf Bench, and once in the Exchequer 
Chamber i and the learned judges, compofing both thofe courts, 
were unanixnoufly of opinion, that a natural born fubje£l of this 
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country, though he cannot throw off his allegiance to the coun* 
try, yet he may be a citizen of America for the purpofes of ct^m- 
merce, and entitled in the latter character to all the benefits of 
the treaty *, an^d that the trade allowed by the treaty between 
America ini the Eafi Jodies netd not be direSe it may be carried 
on circuitcufiy through any country in Europe, including Great 
Britain. The plaintiffs had judgment. In the Court of King’s 
Bench, Lord Kenyon added, that if in thCcommcnceiAent of one 
entire voyage, there be any thing illegal, and an infurance be 
effeded on the latter part of the voyage, which taken by itfelf 
would be legal, fuch illegal commencement would have made 
the whole illegal, and the affured could not recover upon the 
policy. 

So alfo in purfuance of .the principle juft adverted to, as fall- 
nli|Ji*iiii, ‘"S Lord Kenyon, the Court of King’s Bench in a much 
S TeimRep. contefted cafe, which muft be again hereafter quoted for another 
pot point, held, that if a Ihip was infured at and from Canton to 
Hamburgh, and during her ftay at Canton was engaged in an ille- 
gal traffic, the affured could not recover for a lofs of the fhip in 
the courfe of the voyage /raw Canton to Hamburgh. 

I 

But the court refifted the attempt to carry the principle any 
farther; for in the fame cafe it was contended at the bar, that 
as the fhip had been concerned in the cutv>ard-]3owo.d voyage in 
an illegal traffic, which fubjedted her to feizure, the infurance 
made on the 'iommurd voyage could not be fupported : and alfo 
that goods, which had been purchafed with the proceeds of a 
former illegal cargo, could not be the fubje£t of infurance. But 
both thefe points were over-ruled by the unanimous judgment 
of the court, after much argument and great deliberation. 

From thefe cafes much information is to.be eolleded; for, 
ift, the principle advanced at the beginning of the chapter is 
eftablifhed, that is, that an infurance of a voyage', which is pro- 
hibited by' ftatute, is void. They alfo ferve to.remove a diftinc- 
tioti^ which occurs in a very refpefbble writer. The learned 
Roceni dc RutHs obfcrves, that if fuch an infuntnee, as that of vriiich we 
have been fpeaking, fhould be made, ignorante affecurdtort, the 
infuier is difehatged ; from whence we are to infer, that in his 

opinion, 
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'opiniotti if iht infurer was acqaaintied with the nature of the voy- C fl A P. 
agCi he would cemtinue liable. But thedoflrine of the Courts 
overturns fuch a diftin&ion, becaufe the very contract is a nulli- 
tyi and a court of juilice can never lend its authority to fubftan. 
tiate a’^claim^ founded upon a contraA which is abrdutely repug* 
nant to the known and eftabliihed laws of the land. Of this 
opinion is Bpherjboeky who fays^ that even if it be told to the Bynk. 
underwriter, that the voyage is illicit, he lhall not be bound ; ^ 

becaufe the contrad is null and voidi and where that is the cafe , c. 21. fub 
the compliance with the terms of it depends upon the will of the 
contra£lin'g parties merely. But that which depends merely upon 
will is not a proper fubje£t for a fuit at law. 

If a (hip, though neutral, be infured on a voyage prohibited 
by an embargo, laid on in time of war, by the prince of the 
country, in whofe ports the (hip happens to be, fuch an infurance 
alfo is void. This depends upon the. power of an embargo, the i nhek. 
right of laying on which by the fovereign of this country in time ' 

of war is undoubted ; although in time of peace it may be a dif* 103. 
ferent queftion. The right being admitted, it follows of courfe, 
that any a£l done in contravention of a proclamation of this na- 
ture, is illegal and criminal *, becaufe it is equally binding as an 
a^ of parliament, and a contract founded on fuch illicit pro* 
ceedings is confequently void. 

. 

This was determined in a very modem cafe, upon a fpecia] oeimiiia t. 
verdict. It was an a£tionon a policy of infurance on the Bella g 
Judiita, a Venetian (hip, at and from London to Grenada, ve'th 15 Ceo. ill. 
liberty to touch at Cork and Madeira to load. The defendant 
pleaded the general iifue ; and the caufe came on to trial before • 

Mr. Juftice Bailer, when the jury found a fpecial rerdi£t, the 
material fads in which were thefe : That the fliip was a Venetian 
velTij, and the plaintiff a fubjed of the date of Venice t that in 
OBober 1782, the (hip failed on her voyage from X Wan to Cork, 
and there took in a loading of provifkms, the property of French 
fubjeds, the enemies of the king of Great Britain. That the faid 
(hip, having taken in at Cork cleatances and bills of lading for 
Madeira, an iiland belonging to the king of Portugal, failed in 
December 1782, 'from Cork to that iHand, at which (he was nei> 

(her to unload any part of her cargo, nor to receive any goods on 
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CHAP, board, but where flic took clearances and billji of lading for the 
• . ^ ^ ifland of St TAomas^ belonging to Denmark^ whither flic was not 

deflined : that on her voyage from Madeira to GreHada% within 
X4 leagues of the latter, (he was captured by an Englijb man of 
war as prize, and carried to Lucia : that when the fliip failed 
from Lendon^ and from thence till after the capture, Grenada 
was in the poffelEon of the French king. The fpccial vcrdifl; 
further finds, fhat his majefly on the i8th day of Augufi 1780, 
laid an embargo upon all (hips and vcffcls laden or to be laden 
in the ports of the kingdom of Ireland with black cattle and hogs, 
beefi pork, butter, and cheefe, or any fort of provi&ins. It ia 
alfo found, that after the capture, a fuit was commenced'tn the 
Vice Admiralty Court at BarbadoeSy againfl: the faid (hip and car- 
go, as belonging to the French king, or to fome of his fubjefbs ; 
and the judge of that court did condemn the cargo as the property 
of the enemies of the king of Great Britainy which fentence was 
appealed from, and is now depending : that the judge of the faid 
C^urt of Vice Admiralty was of opinion, that the faid (hip Bella 
Juditta was the property of Abram Delmada the plaintiff, and or- 
dered that the (hip (hould be reltored \ but he did not conceive 
the owner of the faid (hip to be entitled to any freight, or da- 
mages occafioned by the ^capture, becaufe (he was engaged in a 
wrong TkOiy and the captor did no more than bis duty *, that the 
faid (hip was accordingly xeftored. 

• 

Upon this verdiA, the queftion for the Court to decide in 
point of law, was, Whether the infurers upon the ihip on this 
‘voyage were liable to pay for this lofs of freight, and the damages 
occafioned by the capture i 

Lord MantflelJ . — this voyage not a breach of the embar« 
go } The king in time of war has an undoubted right to lay an 
embargo : in time of peace it is another queftion. Every power 
lays them on. If the Ihip had only been carrying goods of an 
enemy, on a voyage lawful for her to perform, (he might have 
been entitled to freight. Bat here the fentence fays, fte fliall 
not.- And why i becaufe Ihe hn done a wtdng thing. It- is a 
fraud 1 for under colour of a heutral port, (he goes to an ienemy% 
port. ' She breaks an embargo. What the confequence of that 
if) has not as yet been fettled : but to break an embargo is un< 

doubtedly 
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Afnibtedljr a criminal i6t ; and wherever a man makea an illegal c t? a p. 
contrad, this Court will not lend him their aid.*' The-defendant 
accordingly had judgment. 

Though an infurance upon a fmuggling voyage, prohibited bf 
the revenue laws of this country, would be void under the prin« 
ciple above ftated : yet the rule has never been fuppofed to ez> 
tend to thofe cafes, where (hips have traded, or intend to tradct 
contrary to the revenue laws of foreign countries, becaufe no 
country takes notice of the revenue laws of another: in fuch 
eafes, therefore, the policy is good and valid } and if a loft hap« 
pen, the underwriter will be anfwerable. 

Thus in' the cafe of PJanehe zgiinft Fletcher, which was ftated vstcaat*. 
at large in a preceding chapter, one of the obje£lions taken to 
the infurance was, that there was a fraud on ^e underwritersi 
the (hip having been cleared out for Oflend, although (he was 
never defigned to go to that place. But Lord Monoid declared 
for himfelf and his brethren, that it was no fraud on the underc* 
writers, perhaps on nobody. The reafon for clearing for Ofieni^ 
and figning bills of lading, as ftom thence, did net fully appear : 
but it was guefled at. The Fermiers Q/neraux have the manage- 
ment of the taxes in France. As we have laid a large duty on 
French goods, the French mzj have done the fame on ours, and 
k may be the intereft of the farmers to connive at the import- 
ation of Englifi commodities, and take OJlend duties rather than 
Hop tbe.-tmde, by exa£ling a tax, which amounts to a prohibU 
tion. But at anynate, this was no fraud in this country. One 
nation does not take notice of the revenue laws of another. 

In another cafe, a (hort time afterwards at GuUdhedl, Lord 
Mansfield, in his charge to the jury, advanced the fame do£lrine 
which had been eftablilhed by the whole Court in the precetUqg 
calc. 

It was an afiion on a policy of infurance, at and from htnien Ltwrr. 
to 'Penfacola and Manjbae in the river MiffiJJipps, with Uberty to siu; 
touch at PertfinouUs and Jamaica. The (hip infured, was em> 
ployed in the ufual trade in the river Mtffijfipfii, and traded at 
IMtle Manfisae, on the ifland of Jdew Orleans, part of the domi- 
nion of Manjbae, the place mentioned in the policy, is 

part 
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CHAP, part of the oontincyit of North Ameries, on that fide of the rirer, 
which Frantt and by the treaty of Farit in I763,farreii- 
dered to Grtat Britain^ and is about 3 ; leagues higher up the 
river than New Orleans. The lofs happened by a feizure of the 
ihip at Little Manjbae by the ^pamjb governor, as ^ repnfal for 
traafgrefiions alleged to have been committed by a king’s Ihip 
in the LtAes. The counfiel for the defendant contended, that 
the policy in ^eftion was on a tradii^ voyage, and that the 
trade itlielf was an iliuSit one. 


Lord Mansfeld.—** The firfl; queftion is, Whether this policy 
covers the trading on the Mijifftppi before the flip’s arrival at 
Manjbae ? The trading at Ltitle Manjbae is a delay of the voyage, 
and an increafe of the nlk. If the policy do not cover this part 
of the trading, then it is a deviation, and there is an end of the 
contrad, at leaft, fo as to prevent the plaintiff from recovering. 
It is very clear what the trade is. Every trading wkh the fub- 
je£ts of Spam is illicit by the treaty of Paris. The navigation is 
free to both countries ) and the municipal laws of both countriea 
KOiain. Though fuch tra£ng be contrary to the laws Spain ; yet 
no country pays attention to the revenue laws of another. Therefore^ 
if the ekfendant badf. with full hnowle^e that it was a fmuggling 
trade with Spain, made the infurance, then it might be a fear con- 
trail between the parties. But the main queftion for confideration 
feems to be, Whether this trading at Little Manjbae was infured 
by die policy The jury found for the defendant } and it may 
be prefumed on the ground of deviation. 

It cannot be improper, becaufe it is nearly connedled with the 
fubje£l before us, to enter upon the enquiry, How far trading 
with an enemy in time of a^ual war, is legal ? The opmion 
of foreign writers upon this point, cannot fail to afford informa» 
Caid c 0. queftion. It has long been fettled in France^ that 

art.,! 3', all trading with enemies is illegal. This indeed is given as tlie 
3? 'cafon for requiring to be inferted in the policy of infurance, the 
name and place of abode of Ae infured, the efieds upon which 
the infurance is made, the name of the ihip, and the place of 
loading and unloading. By complymg with fuch a requifition, 
it it known in time of war, whether, notwithftanding the pro- 
bynk Q;. faftiidon of commerce, which, according to thefe writers, a de« 
^ ^*3. claration of war always import^, die fnbjeAs of the ki^g con- 
, * ' ' * tinuc 
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tinue to tnde with the eaemicB of the ftate, or with their friends 
and alUes s by which means they would be able to convey war« 
like ftoRS, provifions, and other prohibited goods to the enemy. 

But every thmg of this kind being forbidden, as prejudicial to 
the ftate, would be liable to confifcation, and to be condeftine^ 
as prize, whedier found in fliips of our country, or of friends 
and allies. The prohibition to infure the property of an enemy, 
wUdi is almoft generally eftablilhed by the ordinances of fo« 
reign countries, proceeds upon the principle, that it is unlawful 
to tnde with an Onemy } becaufe if commerce were allowed to 
be carried on between the hoftile nations, there could not pollia 
bly be an objedion to proted that commerce by means of the 
contndof infurance. 

The general law of FMglani had not, till lately, laid down 
any exprefs rule upon the fubjed ; but we muft take notice of 
what has pafled in the courts of juftice upon the queftion. The 
only ancient cafes to be found in the books upon the fubjed are 
two i the one is in RolPf, Abridgment, and happened in the 13th a Roll. Abr. 
year of the reign of Edward the Second. A licence granted to 
certain merchants to buy and fell in Scotland, which was then 
at war with the king of England, was declared to be void { and 
confequently the trading held to be illegal. The other was a iTeriii.Rep. 
cafe put to the judges, in the time of Lord Somers, for their 
opinion upon the point, whether fending corn to the enemy, in 
time of war and famine, was a crime at the common law. The 
judges held it was a mifdemefnor. It is to be obferved, how«' 
em, that the laft was a cafe where provifions were fupplied, 
which, as well as warlike ftores, muft be prohibited from the 
nature of the thing, 

The firft modem cafe, in' which trading with an enemy came 
at all under confideration, although it did not then meet with 
any decifion, was *that of HenkU againft the Royal Exchange i Vef.]i7. 
AfTurance Company, before Lord Hardwicie in the Court of 
Chancery, which upon a former occafion was cited much at vide ante, 
length. His lordfliip there laid } it might be going too far to *■ 

. iay that ail trading with enemies is unlawful for that general 
doArine would go a great way, even where only Englljb goods 
8ie exported, and none of the enemy’s imported, which might 

be 
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c B A P. .bt veif beneSctsd. He was not fatisfied with du? anfwei 

to the objeftioR pf an illicit trade^ by citing the cafis of the 
South Sea Company ; for that by no m^s determined the queC* 
tioiu^ That was not a trading contrary to the law of this coun- 
try V but contrary to the agreement of the company : which io 
dii&rent from a contrafl repugnant to the general law of the 
countryt^ wbethei^ ftattxte^ common, or maritime law. The fame 
anfwer might be given to ^ir Roiert Nightingale^^ €afe> which 
was merely a plea in the Exchequer, upon the private right of 
the company^ being contrary only to their ftatules, and not , to 
the general law of the land* 

cmv.Ma* ; From this opmion,^ it is evident that the queRion was by no 
fettled in Lord Hardwici/$ mind : but in a fubfequenC 
cafe, I^rd Mansfield ftrongly argues, that trading with an ene- 
my rs not forbidden by the general law of the country; for he 
fays, that feveral a£ts of parliament have been fpecially palled, 
hr order to make fuch trading illegal, which proves that the 
kgiflature did not th;nk it wad fo before. The (hip, indeed, in 
the laft of thefe cafes, appeared to be neutral ; and the Court 
laid it down, that it had no where been held that an infurance 
upon a nentral (hip trading to an enemy’s port was void. But 
then Lord Mansfield went upon the doflrine of a fubjeA’s trad- 
ing with enemies, and concluded thus ; by the maritime law, 
trading with an enemy is caufe of confifeation, provided you 
take hini in the ad ; but this does not extend to neutral veficls- 

Potts This queftion is now for ever at reft hi the law of England^ 
by ihc the deciiron of the court of King^s Bench^ upon a writ of 
error from the court of Common Pleas, in which it was held by 
Lord Kenyon^ Groje, Lamorence^ . and Le Blanc, juftices, that it 
was a principle of the common law, that trading with an enemy, 
without the king’s licence, is illegal in Britijh fubje£ls. 

In pronouncing this judgment, the Court referred generally to 
the principles and reafons advanced, and the long chain of autho- 
rities quoted by Sir Jdsn NichoU, the king’s advocate, in his 
lAoft clear, and luminous argument at the bar, to which (it 
being impoffible to do jiiftice to it in an abridgment,) the reader 
is referred in the 8th vol. of the Urm Rep* p. 554* 


But 
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Eat though the king may Heence fuck a trading, generallyt he tS a 
may |](b qualify hie lioeoce, in which' cafe, the par^feeking *• , 
proted himfelf -under fuch IkencCf auft ezadly conform toclie. 
vequifitiom •£ it. ■ 


Therefpre, where the licence to trade was on fhe exprefs 
con'dition, that bond be given in fuch penalty by fuch perfonsy * 
and in fuch manner, as the commiiSoners of the cuftoms (hall r^iV« 
dhreA, that the^ods Ihall be exported to the places propofed, **P** 7 J» 
and to no other } and that a certificate Aall be produced within 
fix months from the Britijb conful, or other perfon there de- 
feribed, that-the goods have been landed ; if the bond be not 
given the licence is void, the voyage illegal, and cannot be iiw 
hired. 


A fimilar decifion had been 'made in Vaiiharthah 'tJIaJbeadf , Ciip, 
Mic. 31 Geo.^. on the ftat. of i<S GM.3. ch. 5. on which the 
«afe of Jtbnfica v. Suttem, ant*, page 307. had been decided. 

a » 

The ling’s prerogatlrci of llcenGng the trading with an ene- 
under fuch reflrididns as he (hall be pleafed to drre{l| be* 
iag thus eflablilhedj and it being alfo fettled that the partji to 
entitle himfelf to the benefitp mult conform to the ftxpulatioaa 
of theliccncCf dill the courts of juftice will permit every thing 
to be done, though not exprefled, which is ncceOary in otder to ' 
eflfecHuate the intention of his Majefty in granting the licence^ 
tdi res magis valeat^ quam pereaU Thus in a cafe lately decided Kent ogMB 
in the Court of King's Bench, upon a bill of Exceptions ten- 
dered to Lord Chief Judice Mansfield 21 Nfi Prius, in the SEaft’t 
court of Cs P., the following fafis appeared in evidence, and 
which are all that are material for the difculfion of this point. 

The plaintiffs in the court below brought their a6tion againlt 
Mr.Ketfirrgton, an underwriter, on a policy datediv(.i8oo,at and 
from the Havannab and Maianzas^ or any other port or ports in 
Cuba, to Najau, New Providence, upon goods, and allb upon 
(hip or (hips failing between two given periods of time. The 
declaration averred that Kenfington fubferibed the policy for 
goot on goods andfpecie, and that by a fubfequent memorandum, 
it was agreed that the value of any vejfel or vejfels that Jbould carry 
the goods infuredjbwtd be included in that infur ance : and that Robert 

Ready 
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’• Read, fdr whofe benefit the infnrance on the goods and fpecie 
was made, was interefted in fuch goods and fpecie» and that one 
JmH Filltu, for whofe benefit the infurance on t^ (bip HeSon. 
was made, was interefted therein. The fecond count of the de« 
claration averred that the fliip Heilor, on board which the goods 
and fpecie were loaded, did not belong to his Majeftj, or any of 
his fubjefis. 

The bill of Exceptions, amongft the other neceflary fafls not 
material here, ftated that Inglu and Co. effefled'the policy, and 
that a certain cargo of goods and fpecie belonging to Ratert Read 
had been ihipped at the Havannak on his account^ being part of 
the property infured, on board the HeSor^ and that the policy 
was ihade in refpefi of the faid goods and fpecie for his benefit, 
and in refpeA of the faid (hip for the benefit of the faid Juan 
Villas^ and that Juan Villas vaas a Spaniard by birthf then and Jlill 
riding in the dominions of,, and adhering to, the king Spain, be- 
iwefn whom and the king of Great Britain there exited an open 
war, as well at the time of effeAing the policy, as alfo at the 
time of trial ; but that the adion was commenced in time of 
peace. The lofs of the (hip by perils of the fea is then ftated 
between the Havannah, a colony of the king of Spain, and Naf- 
fau, a colony of our king. The bill of Exceptions further ftated, 
as applicable'to this point, his Majefty’s Inftrudions to General 
Dowde/well, Governor of the BcAama IJlahds {New Providence 
being one) authorizing him to grant licences for the importation 
into thofe iflands of fpecie, and fuch goods as were loaded on 
board, the HeSor, in any Britijb or Spani/b veffel of a certain 
built (within which the (hip HeSlor might be clafled) from any 
Spanijh colony in America, notwitlffianding the then exifling bojli- 
lities : and the commanders of his Majefty’s (hips, and alfo pri- 
vateers, were enjoined net to detain or melejl any vejel trading be- 
tween the ports therein jpecijied, conformably to the faid .regula- 
tions, and having a licence for that purpfel It further appeared 
that a licence was granted by the governor to RAert Read for 
the HeRor forthe voyage out and home, and was not limited in 
pmnt of time, and was to enable the HeRor to bring the goods 
therein enumerated from the Spanifi fettlement to Ne^v Provi- 
dence : that by the laws of Spain vefiels coming from a Spanifr 
fettlement, in time of war, cannot clear for a Britijh port, but it 
5 is 
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is tl)« pndice to clOAr for a Spamfi or heotral fettlement : that chap. 
the witnefs (who was the gorernoi^s fecretary) knew the HeSir . . 

to be a Spanifi vtjil, and the property of a Spaniard, anchfhe ^ 
was fo defcribed in the licence. Upon this point, the counfelfor 
die underwriter, Kenjin^m, obje^ed at the trial, that although 
the voyage and trade were licenced, the plaintiiis IngHt and Co. 
could not enforce a policy for the benefit of Juan Fillat, fo be> 
va^fuehalim enemy as aforefald. But the Chief Jullice Manf^ 
field was of opinion, that a fiiip belonging to an alien might, 
vfbenfi licenfidiht lawfully infured by a Britjfi fubjeSt and that 
the policy fo efieded might be enforced by fuch Britifii fubjed in 
a court ci law, for the benefit of fuch alien owner. This opi* 
nbn was exempted to} and after argument upon the bill of Excep. 
tions, in which it was contended, that-the licence only proteds 
the goods, but does not give to an alien enemy the right to fue 
either in his own name, or in the name of his truftee } the Court 
took dme to deliberate ; and now 

Lord EUenhmugh delivered the unanimous judgment of the 
Court. As to the fecond queftion, whether the plaintiffs upon » 

this record, who are Britifi fubjeds, duly competent to fue in 
their own perfons, can in a court of law enforce by fuit a policy The thioi 
for the benefit of another perfon, who was an alien enemy when 
the policy was efieded, was (0 at the trial, and (till is fo } the Ch. 1. p. 
negative is ftrongly contended for on behalf of the underwriter> 
on the authority of the cafes of Brifiow v. Towert, 6 Term R. see tbefe' 
35 and Brandon V. Nejbitt, ibid. 23. But it will be recoUeded ^*^*^*’ 
that in thofe cafes iSan party interefied, and on vthofe behalf the fuit 
was maintained, was an alien enemy, againft whofe recovery, 
through the medium of his Britifis truftee there exifted this 
objedion, that the property to be covered by the policy belonged 
to an alien enemy, and that any protedion afforded to fuch pro> 
perty,by means of a contrad of indemnity, diredly and mate- 
rially contravened the public intereft, which was concerned in the 
precarioufnefs or deftrudion of fuch property. In the prefent 
inftance no fuch public policy of the country is contravened by 
fnftaining and givmg effed to fuch atruft { but onthe contrary,this 
country, in fur^rance of the fame policy, which allows thegrant- 
ing of licences to authorize the trade, ought to give effed to the 

ordinary means of indemnity, by which that trade (from the con- 

tiauaiice 
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^ which the public muft be Ibppofed to derive a bene* 

, fit) might be beft promoted and fecured. And although thb 
King’s licence cannot, in point of law, have the effefl of remov- 
ing the perfonal difability of the trader, in refped of fuit, fo a* 
to enable him to fue ip his own 'name { it purges the trufli, in 
tefpedi to him» of all thofe injurious qualities in regard to the 
public intereft, which conftituted the public ground of object 
tion to the truft in the two cafes juft referred to, and which have 
been fo much relied upon on the part of the plaintiff in error. 
As therefore there is in this cafe no legal incompetence to fue in 
the parties adually fuing, and no public intereft which ftands in 
the way of maintaining this fuit, for the benefit of thofe who 
were the objeAsof the licence authorizing the trade in queftion, 
it does not appear to us that the right of the affured to recover 
ean well be lefifted on that ground. 

The next queftion which comes to be confidered is, Whether 
it be lawful to infure the property of an enemy, when i;iot pro- 
teded by a licence ? Whatever doubts might formerly obtain in 
England either as to the legality or expediency of fueh in- 
furances, the queftion is now finally fettled in the negative by 
two unanimous decifions of the court of King’s Bench (a}. 

The firft of thofe cafes was an aAion on a policy of infurance 
on goods on board the Gnyboundt an American (hip, at and from 
London to Bayonne t there was an averment in the declaration, 
that the policy was eflfeded for the benefit, and on the account, 
of David Brandon, IfaaemA David Valery, and others who were 
interefted in the goods ; and another averment that the (hip was 
captured as prize. The defendant pleaded that the perfons, in 
whom the intereft was averred to be, were aliens born ; and that, 
before the ibip failed, they were become alien enemies of our 
king. 

I 

{s) Ldrd Alftnley, io deliTeiiog the jadgisenC Zn Furtado v. ]Ug€i|. 3 Bof. 

Pull. 191. fuppofcd that thefe cafes were dedded upon the ground* of ool js With- 

our p eiumi g to queftion hli Lordflup*i opinion} it was farawtctiali §ot in . 

that very cife, bcopioino of C. B. is dcclired to he that focb inforaneet wore iUcgil 
by the cofflinou law \ and ill the other oafea hiTc nociidid OB tbit piliwtglBs 

■ The 


K.B/indoa 
T. Nefrittp 
6 Term. 
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The fiKoad plea ftated><that the perfons interefted arere living chap. 
io France^ and enemiesi and that the goods were fent from . 

dm after the commencement of the war, for the purpofc of being 
landed and delivered in Franc* to the king's enemies (a). The 
replication to the firft pW ftated^ that the perfons interefted 
were indebted to the prefent plaintiff in more than the value of 
the goods infured. The replication to the fecond, that the goods 
infured were not prohibited at the time of the policy, and that 
they were (hipped before the commencement of the war. To 
thefe replications there were demurrers. 

.Lord JTrnyM, ingiving the opinion of the court, faid, that they 
had confidered this cafe, and unlefs any thing more could be 
urged at the bar to (hake the opinion they had formed, they were 
of opinion, that judgment muft be given for the defendant, on 
this ground, that an action will not lie either by or in favour of 
an alien enemy (i). 

This cafe, at firft view, may appear to proceed merely upon BtiHowr. 
the fpecial plea ; but in the fame term another cafe was argued 
upon a fpecial verdid, in which the only point difcufled was the 3S> 
legality of infurances on enemy's property ; and the principle of 
the decjfion in Brandon v. Nefiitt was held fo clearly to controul 
the other, that, on the authority of that deciCon, the counfel for 
the plaintiff abandqned the fecond argument, which the court 
had ordered. 

The fpecial verdid dated, that the plaintiff, on the 13th March 
1793, being then refident in Great Btdtainf in purfuance of an 

(«) 1« a plea of tllen enemyt the defendint muft ftate that the plamtlff wai born in 
a foreign country at enmity with this countryy and that be is nocreiiding here under 
letters off^fe condud from the king. Cafftrn v. BiUf 8 Term Reps i66. 

(^) By an of parliamenc« which pifted in the laft war^ for more efTcdludlly 
** preferting money or effedlsy io the hands of his msjeft)*i fubjf£ls» belonging to, or ^ f. 

<< diffbfsble by, perfons refident in Francif for the benefit of the individual owners 
« thereof,** coromiflioners were to be appointed for carrying the puipofesof the aA 
into dMt : and by the 17th ft A. of ihe ftatute, the commiflioners were empowered 
to direA the money due on certain infurarces to be paid j and, in cafe of rcfufal, 
aAioos might bp brought with tbo approbation of the commifTioiiers { and to fuab 
aAioni fo brought ondcr thia authority, aitM tmmj is not pleadable. But 1 believe no 
f acb commlAoiwie cm vtif ^pdntcd. 

order 
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CHAP, axitt for thatt purpoCp, caufrd ttMi inTuvaniBe in <{a0fldon tnbe 
. made on account of Amuttt iitffsitt Ac. and tbat tbt gtadt iut 
fumd were bjr Uie policf warranted FrtPti .pFopecty. and were 
fo in fa£l; ; that the gooda. which cOnSfted of buttons* buckles* 
iste. of the nunufafkure of this kingdom, were (hipped on bdard 
|heAW}>{aa Anxerkan (hip), on the iQth Aiarck i793,byMefir8. 
Humphreys of Birarnghusih in eompliance with orders receUed 
jn January 1793, Melfcs. ^rrauet% Maffvt^ Ac. who were 
and (till are fubje&s of France : that by two orders in council 
of iith February 1793, general reprifals were granted againlt 
the (hips* goods* and fubje£ts of France ; and a general em> 
bargo was laid on all veflcls in Great Britain : but by another 
order of adth February the faid general embargo was declared 
notito extend to foreign reflels belonging to the fubjedts of any 
(late in amity with his Majefty, but that they might forthwith 
proceed on their refpeflive voyages, provided the cargo did not 
confift of naval or military (lores, or any other article, the ex> 
portation whereof was prohibited by any law or order of council 
then in force. Tiie verdid then ftates the failing of the (hip on 
the voyage infured on the 21ft March 1793, the fubfequent 
capture of the veflel by fome Englijb fubjeds* and the condem- 
nation of the goads infured as French property. 

This fpecial verdi£l was fully argued at the Bar, and a fecond 
argument was ordered : but after the decifion of Brandon v. 
Ne/biit, the counfel for the plaintiff faid, that he declined the 
further argument of the cafe, as he had no hopes of convincing 
^the court that this cafe could be diftingui(hed from the principle 
on which the former ha^ been fo recently determined. 

Lord Kenyon . — It appears to the court in the fame light* 
and there muft be judgment for the defendant.” 

This important cafe has decided that the infurances of enem/s 
property are generally unlawful : but as the learned judges had 
not an opportunity cf entering into the reafons of their judg- 
ment, it cannot be impertinent in a work* which profeffes to be 
a fyftem of the law of marine infurances* to give a fummary 
of the^rguments on both (ides of a queftion* which has been 
once or twice difeuffed in j^rliameoti u^n which very eminent 

men 
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tneti have entertained different - opinions, although d)! lately it C H A p. • 
has never come fully and precifely in judgment in a court of . . 

common law. 

Thofe who argue in favour of fuch infurances infill, that it 
would be of very dangerous confequences by a prohibition of 
the nature alluded to, to ftrip ourfelves of a branch of trade, 
which we now enjoy almoft without a rival, a!s more of this 
bufinefs is done in England than in all the reft of Europe, That 
not only the nations, with whom we are at peace, but even thofe 
with whom we are at war, tranfadl all this bufinefs in London ; 
that the advantage thence derived to the kingdom is obvious, for ' 
premiums produce a great balance in our favour, and where 
there is no capture, the trade of the enemy pays a tax to this 
country for its fafety. On this ground^ it has been alfo urged as 
a fa£l, that important intelligence has, by means of fuch infu- 
rances, been frequently obtained of the enemy’s defigns ; and 
that in frveral wars, fome of the richeft prizes hare fallen into 
out hands by information communicated by thofe employed to 
procure infurances upon them. With refpefl to the legality of 
fuch contrails, they contend, it never has been difputed, that 
they had been effeAed in all former wars without interruption, 
except when prohibited for about fix months by the ftatute 
2 1 Geo. II. ch. 4. and had not only been effedled, but recovered 
upon in courts of.juftice,the obje£fion of enemy’s property never 
having been made. That the opinion of Lord Hardwichy as de- 
livered in Hentley. Royal Exchange AJfurance, and that of Lord 
Mansfield, frequently declared in parliament, and on the bench, ‘ 9*®. 

was ftrongly in favour of fuch infurances. That the latter of 
thefe two illuftrious judges, almoft the laft time he fat in court, 
adhered to that opinion ; for in the courfe of his direflion to a Gift t, Mi- 
jury delivered fo lately as 1786, he faid, “It is for the benefit 
“ of this country to permit thefe contrails upon two accounts : and MsT 

the one, becaufe you hold the box, and are fure of getting the "*”//.&. ‘ 
“ premiums at lead as a certain profit j the other, becaufe it is 
** a certain mode of obtaining intelligence of the enemy’s defigns, 

** and I have known inftances of intelligence procured by fuch 
“ methods.” That the ftatutes, paffed in the 21ft Geo. II. and 
^ the 33d of the prefent reign, to prohibit fuch infurances. 

9 B 2 prove 
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CHAP, prove, by being partial in their operation, and limited in their 
‘ . duration, that in the opinion of the legiflature thefe contrails 
3)G*u. Hi. were not prohibited by the general law of the land. Indeed* 
«• 27 - (■ 4* trading with an enemy docs not itfclf fecm to be contrary to law. 
For although fome foreign writers condemn it, they do not ad> 
vert to fhe method of carrying it on by the medium of neutral 
nations. Declaration of war does not necefTarily import a pro- 
hibition of ctomraerce t and wherever it may be conduced bene- 
ficially to a belligerent power, it is, as far as refpe£ls fuch power, 
perfe^ly jufiifiable. Even the writers on the law of nations 
enumerate inftances of commerce being carried on between bel- 
ligerent powers, by expreisftipulation, which is fufficientto fliew 
that all commerce, by a declaration of war, is not of necelfity 
interdided. That this has been the opinion in Etigland^ the 
pradice of the legiflature in all former wars ftrongly proves, for 
they have pafled ftatutes adapted te the exigence of the times, 
conCdering the fubjed in a light merely political} fome of them 
impofing a general prohibition, though the reftraint was fre- 
quently afterwards in part taken off} fome winch in the firft 
inftance impofed a partial reftraint only; and fome, which 
a^ually fan&ioned a trade with an enemy, which in time of 
peace was illegal : the two firft clafles would have been wholly 
nugatory, if the do6lrine, that Ikfurances of this nature, were 
illegal, had ever prevailed. Such ftatutes have been paffed in 
every war from the reign of Charlu the Secqnd to the prefent 
time; which prove demonftrably, that parliament conceived a 
legiflative proUbition was neceffary to make the trading illegal, 
,btherwife all or moft of the a& alluded to would have been 
unneceffary and fuperfluous. ' 

■ Brnfe. ^ On the other hand it is contended by thofe who hold the in- 
furancc of enemy’s property to be illegal and impolitic, that by 
** >* the dedaration of war, all commerce immediately and ileceffarily 
• . becomes prohibited between hoftile nations ; and if fo, it follows 

that infurances moft alfo be forbidden ; for it cannot be lawful 
to do that indire&ly, which is not permitted to be done diredly. 
Inftances of trading with enemies to be found in writers on gene- 
ral law, by exprefs ftipulation, only (hew that governments oc- 
cafionally make exceptions from the general role to fuit their own 
convenience t and to this psorct all the fpccial ftatutes alluded 

to 
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to are referable ; fome of which too contain regulations of par- 
ticular br anches of commerce. Even where they extend to ge- 
neral prohibitions of trade with an enemyi it is for the purpofe 
of fuperadding fpccial penalties for checking bold olfenders, who 
arc not to be deterred by the ordinary prohibitions of the law, an 
obfervation which fully applies to the (latute of 21 GeoML and 
to the Traitorous Correfpondence bill lately pafTed. But all the 
writers upon infurance concur in the illegality of ftich contradts. 
The author of Le Guidon^ a work of great repute, publifhed by 
Monf. about the middle of the 17th century, is explicit 
upon the point ; and the editor of the work obferves, that this 
opinion is conformable to the ordinances of Barcelona^ which 
paiTed fo long ago as 1484. Valina in his commentary, concurs 
in declaring the fame law, and relates that by the EngKJh in- 
iyjjmgFrench property in the then laft war, one part of the na- 
tion rendered back to Francs} what had been taken by the other 
jure belli. BjnkerJhoeh^ to whofe .writings mankind are much in- 
debted, dedicates a whole chapter of his work to this fubjefi, 
and argues (Irongly both againft the legality and expediency of 
fuch contrads. In the only two cafes, in which the legality of 
trading with an enemy came in queilion in England (fee ante^ 
P« 320.), it was held to be illegal. Even the expediency of fuch 
contrafls is greatly to be doubted. The Englijh Infurers, who 
deal at a cheaper rate, and fulfil their engagements more punc- 
tually than thofeoC other nations, will, in time of peace, eafily 
regain fuch branches of that trade, as, by a prohibition during 
war, may be diverted into other channels. With regard to the 
fuppofed profit, that muft ever be a matter of great uncertainty, 
for the premiums are not clear profit. In cafes of capture, there is 
no lofs to the enemy, and no gain to us : in loiTes by perils of the 
fea, we bear the whole burthen, and there is a£tual gain to them, 
dedufling indeed the premium in both cafes. In a national 
point of view, the detriment derived to us from the fupport af- 
forded to the comn^ercial refources of our enfemles is beyond all 
computation. Our infurers too are by this traffick rendered bad 
fubje£ls of the country, by being interclled againil the fuccefs of 
our own cruizers, in favour of the enemy’s cfcape. The argu- 
ment of procuring intelligence of the enemy’s plans by thefe 
means is fallacious in the hi^hefl; degree ; for it never can be fup- 
pofed, that underwriters would be the means of betraying the 
(hips injured into the power of our cruizers, by which they 
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^ would be the greateft fuffercrs ; on the other hand, the tcmpta*. 

j tion mud be very ftrong to them to afford fuch intelligence to 
the enemy of the failing of our armed veflTclsi as may put them 
on their guard, and prevent them from falling into our hands. 
That fuch intelligence had been given to the enemy was aiferttd 
as a faA in the debates in parliament in 1 747 ; and the general 
law of the land will not tolerate a contra£t, which may lead the 
fubjeft into fo ftrong a temptation to betray his duty. Even the 
opinions mod favourable to this fpecies of contrafi have never 
gone further than to contend, that infurances upon enemy’s pro- 
perty from a friendly or neutral port, or from one hodile country 
to another, were legal ; but till the late cafes of Brandon v. Nef- 
hitt and Brijlow v. Towers^ it never was attempted to be arugcd, 
that an infurance could legally be made on enemy’s property, 
failing direflly from this country to that of the enemy. Such is 
the fum of the argument on both fides of this great quedion^ 
which is probably now finally clofed. 

The Courts, in order to prevent cffeftually all infurances 
^ upon enemy’s property, have decided, that a policy on a foreign 
ihip mud be underdood as virtually containing an exception of 
all captures made by the authority of our own government. A 
policy containing an infurance againd BrhiJIj capture^ eo nmine, 
would be illegal, and void upon the face of it, as being directly 
396* and obvioufly repugnant to the intereds of the date, having an 
immediate tendency to render ineiFeftual, to* the extent of the 
indemnity created thereby, all ofTenfive operation*^ by fea, adopted 
on the part of his majedy and his fubjcfls, for the purpofe of 
weakening the drength, and diminifliing the refources of the 
enemy. And if fo, an infurance ipdireSfly producing that effedt, 
by this application afterwards of the general terms of the in- 
furance to the particular event, that is, of Britijh capture, mud, 
upon principle, be equally illegal : and no peril, the fubjedt of in- 
furance, can be covered under the generality of the terms cap^ 
turCi detention of princes^* or the like, which could not, confidently 
with law, be fpecifically infured againd in diredt and exprefa 
terms. The Court extended the fame principle to a cafe where 
Camba t. the mfiirance was made on French property by a Britifb under- 
4lsft 407.^" writer in time of peace, and where the adlion was not brought 
till peace was again reftored ; but the capture was made by his 
mtjedyH (hip during boftilities between this Country and 
. Ftancu 
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And in furtherance of the t)rinciple9 an iiffUfUnce m c H a P. 
goods on a voyage from London to in France, fhipped . ^ 

on board a neutral ihip, on account and at the ri(k of Frenchmen Biandoii 
iefbre^ but exported afterf the declaration of hollilities between 
Great Britain and France^ cannot be enforced ng .inft the un* ^ 
derwriter, even after the reftoration of peace^ to recovef a lofs 
hy capture of a] cQ~beIIlge$'ent (though hot Hated to be anally) 

^ Great Britain during the war. For the Chief JuHice (Lord 
£ll£nbouough) expreffily faid, in delivering the jodgtnent of the 
Court, where an infurance is upon gooi^% generally^ aprovifo to this 
efFeft (hall, in all cafes, be confidered as engrafted therein^ 
namely, provided that this infurance Jhall not extend to cover any 
lofs happening during the exijlence of hojlilities between the refpec^ 
tive countries of the affurer and ajfured'* Becaufe during the 
exidence of fuch hoHilities the fubje£ls of the one country can- 
not allowably lend their alliHance to protc£l by infurance the 
property and commerce of the fubjefts of the other. And in 
like manner, and upon fimilar principles of public policy, the 
rifk of detention of princes^ &c. muft be underftood to be re- , 
trained and qualified by an implied provifo, that it pall not 
** extend to cover any lofs happening in the courfe of any contraband 
adventure^ in which the goods would become liable to feizure as 
forfeited by the laws of this country!* 

But afterwards vhen it was infifted upon at the bar, that the ^ 

exprefs infertion of fuch memorandum, injuring Britifh Potts,? £ait, 

capture^ feizure and detention^ rendered the policy void, although 
it was made to cover a Briip ri(k, the Court did not decide the 
point, it not being necefiary fo to do : but the judges were in* 
dined to the opinion, that the memorandum would not vitiate 
the policy ; and that the dodlrinc of Kellner v. Le Mefurier and 
of Gamba v. Le Mefurier mull be tuken with reference to the 
cafes before the Court, they being infurances on foreign fjips. 

Of this opinion too Lord Alvanley appears to have been in Tout^ 
eng V. Hubbard^ quoted in the Chapter on Capture and Deten- 
tion of Princes, ante^ p. 109. note (a) ; and fee there alfo a re- 
ference to Lord EllenborougFs opinion in Page v. Tlsompfony and 
Vifger v. PrefcotU .In a fubfequent cafe Lord Ellenborough was 
of opinion that though a neutral fubjcfl was refident in a place Hefdiine,^* 
occupied by an cuemy, an infurance on bis goods to a neutral or * ^*"'P***^b 

• »»4 fiicall, {I','. 
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® 5if P®'** plaintiff had a TCtdia, and the 

. * ■ cafe never was carried further. 

BUfaV,*' So alfo the Court of Kbg's Bench lately held, riiat it was n» 
l«e this c*f ' neutrality for a neutral fliip to carry enemy's property 

fiirnihet from its own to the enemy's country, the voyage and commerce 
poiBttjiBia, not being of a hoftile defcription, nor otherwife exprefsly or 
impliedly forbidden by the law or policy of this country, though 
the neutral thereby fubjeft his Ihip to be detained and carried 
into a Britifit port for the purpofe of fearch. Therefore the 
defendant, a Britiflt underwriter, after the condemnation of the 
enemy's goods, and the liberation of the reft, was held liable to 
ihe neutral ewuer of goods injured in the fame fliip whofe voyage 
was fo interrupted, either as for a total lofs, if notice of aban- 
donment upon the lofs of the voyage be given in due time ; or 
'for an average lofs, if fuch notice be given out of time. 

There is one fpecies of infurance which never could be made 
upon the fliips or goods of an enemy, or even of a fubjeft, and 
that is upoli a vopge to a beiieged fort or gafrifon, with a view 
^ of carrying afliftance to them : or upon ammunition, ether war- 
like ftores, or provifions ; becaufe, from the nature of thefe 
Commodities, they are abfolutely prohibited by the laws of all 
nations. 

Having thus difpofed of thefe two important queftions,it will 
be proper to conclude, by ftating what the principle is, which is 
■laid down in this chapter, and fupported by authority. All infu- 
rances upon a voyage generally prohibited by law, IucIms to aq 
enemy’s garrifon, or upon a voyage diredly contrary to an ex- 
prefs afk of parliament, or to royal proclamation in time of war, 
are abfolutely null and void. 
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CHAPTER THE THIRTEENTH- 
Of Prohibited Goods. 


T he fubjefl: of the prefent chapter Jis materially connefted 
with that of the foregoing } and indeed follows as a confe- 
quence flrom the do£lrine there advanced. We then faw that a 
contrail founded upon that which was contrary to law, could 
never be carried into eiFe£f. Thus by the laws of almoft all 
countries, the exportation and importation of certain commo* 
dtties arc declared to be illegal : to a£l contrary to that prohibi- 
tion is clearly a contempt of legal authority ; and confequently 
a moral wrong. If the adl itfelf be illegal, the infurance to pro- 
tc& fuch an aft muft alfo be contrary to law : and therefore void. 
Agreeably to this principle, it feems to have been laid down by 
the writers upon the fubjcAj as a general and univerfal propoG- 
tion, that an infurance being made, although in general terms, 
does nor comprehend prohibited goods ; and therefore when the 
infured lhall procure fuchj^ com modi ties to be (hipped, the under^ 
furiter being ignorant of*it^ by means of which the (hip and cargo 
are conGfeated, the infurer is difeharged. In this paffage from 
it may be inferred, that if the underwriter that the 
goods were prohibited, the infurance would be valid. But wc 
truft, it was fuflicicntly (hewn in the preceding chapter, that 
that will not alter the cafe : bccaufc no confent or agreement can 
render a contraft good and valid, which, upon the face of it, is 
contrary to law. In France this rule was adopted fo long ago as 
the year i6<!)o : for in the work of a very refpeftable writer of 
that age we Gnd this paffage : ajfeuranacsfe peuventfalre fur ioute 
forte de merchandize^ pourvu que le tranfport ne foit pas prohihp par 
let edicts et ordannances du roj. And from an authority no Icfs 
refpeflable, it appears that the law of Frame has undergone no 
alteration Gncc that period ; for, he fays, that thofe effedls, 
the importation or exportation of which is prohibited in 
France, cannot be the fubjeft matter of the contraft of infu- 
ranee ; and if they (hould be conGfeated, the infurers are not 
ff rcfpoqGblc, even where the truth has been declared by afpecial 
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CHAP. « $laufe in the policy. The afTurance is void, and no premiom 
^ isdue.’^ This paffagc from the celebrated work juft referred to, 

confirms the idea above ftarted, witl^efpe6t to the knowledge of 
the underwriter. 


M0II07, 

lib. 2; C. 7. 

1 15! 


The law of England^ whofe commercial regulations have fur- 
pafled thofe of every other nation in the world, has alfo intro- 
duced fuch a rule into its fyftcm of mercantile jurifprudence: 
and the oldeft Writers upon the fubjeft'have taken notice of it. 
It is faid, « if prohibited goods are laden aboard, and the mer- 
chant iiifures upon the general policy, it is a queftion whether 
if fuch goods be lawfully feized as prohibited goods, the in- 
furers ought to anfwer. It is conceived they ought not : for 
** if the goods are at the time of the lading unlawful, and the 
lader knew of the fame, fuch aflurance will not oblige the 
** infurer to anfwer the lofs ; for the fame is not fuch an aflti- 
ranee a^ the law fupports,^ but a fraudulent one.’’ 


4*5^- 
^ M.-c. 15. 
f. 14,15, 16. 
500/. ^cnaU 
ty on feifont 
jNurirrg to 
import pio- 
biDited 
podi. 


But it is not upon the opinions of learned men merely, that 
this dofiirine is founded in the Englifb law ; for the legiflature 
have by pofitive ftatutes declared their ideas upon the fubje£t. 
it appears from the peamble to that feftion of the llatute about 
to be quoted, that a cuftom, highly prejudicial to the revenue of 
the Country, had prevailed, and was encreafingto a very alarm- 
ing degree, of impbrting great quantities of gpods from foreign 
ftates in a fraudulent and clandeftine manner, without paying 
the cuftoms and duties payable to the crown : and that this evil 
had been encouraged and promoted by fome ill deligning men, 
who, in defiance of the laws, had undertaken as infurers, or 
otberwife, to deliver fifch goods fo clandeflinely imported, at 
their charge and hazard, into the houfes, warehoufes, or pof- 
feffion, of the owners of fuch goods. In order to remedy this 
n)ifchtcf. It was ena£led, that all and'eVery perfon and pet- 
** fona, who, by way of infurance or otherwife, (hould under- 
<< take or agree to deliycr any goods, wares, or merchandizes 
** whaifoever, to be imported from parts kyond th^ feas, at 
any port or place whatfoever within this kingdom of England 
•• dominion of W ales^ or town of Berwek upon Tweid^ without 
paying the duties and cuftoms that ibould be doe and payable 
for the fame at fuch importation, ^ any prohibited goods nuhai^ 
M Jotijer / or in purfuaUce of fuch inforance, undertaking, or 

agreement^ 
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agreement, (hould deliver, or caufe or procure to be delivered, chap. 
any prohibited goods, or (hould deliver, or caufe or procure » ^ 

to be delivered, any goods or merchandizes whatfoever, with- 
out paying fuch duties and cuftoms as aforefaid, knowing 
thereot, and all and every their aiders, abetters, and aflift- 
ants, (hould for every fuch offence forfeit and lofe the fumof 
Jive hundred pounds^ over and above all other forfeitures and 
penalties, to which they are liable by any adl already in force/^ 

It is alfo enacted, “ that all and every perfon and perfons, SA 15. 

“ who (hould agree to pay any fum or fums of money for the 
infuring or conveying any goods or merchandjzes that (hbuld^ 

** be fo imported, without paying the cuiloms and duties due 
and payable at the iinportation thereof, or of any prohibited 
goods whatfoever, or (liould receive or take fuch prohibited 
goods into his or their lioufe or warelioufc, or other place on 
land, or fuch other goods before fuch cudoms or duties were 
<< paid, knowing thereof, (hould alfo for every fuch offence foi^ 

<< feit and lofe the like fum of five hundred pounds; the one 
^ half of the faid forfeitures to be to their majefticS, and the 
other half to the informer, or to fuch perfons as (hould fuc 
for the fame. And if the infurer, conveyor, or manager of 
fuch fraud (hould be the difeoverer of the fame, he (hould 
** not only keep the infuiance money or reward given him, and 
« be difeharged of the penalties to which he was liable by reafon 
of fuch offence,, but jhould alfo have to his own ufe one half 
of the forfeitures hereby impofed upon the party or parties 
making fuch infurance or agreement, or receiving the goods as 
•* aforefaid : and in cafe no difeovery (hould be made by the 
infurer, conveyor, or manager as aforefaid, and the party or 
** parties infured or Concerned in fuch agreement (hould make 
“ difeovery thereof, he (hould recover and receive back fuch in- 
furance money or premium as he had paid upon fuch infurance 
or agreement, and (hould have to his own ufe one moiety of 
the forfeitures impofed upon fuch infurer^ conveyor, or ma- 
nager as aforefaid^ and (hould alfo be difeharged of the foir 
feitures hereby impofed upon him or them.” 


A few years afterwards, ludrings, the manufa£lure of which 
till then was little known in England^ having been, worked to 
great perfelEIionby the RoyarLuArhig Company, the legiflature 
found it neceflary to prote^ this branch of trade,, by prohibiting 



OF PROHIBITED GOODS. 


C h^a P. the importation of fuch filks from foreign countries into this, 
i without paying the dutiesi whether by dire£l means, or by the 
^ ^ ^ way of infurance. It was enaAed, “ that crery perfon, who 
c. $b. i j} Ihould import any foreign alamodes or Juftrings from parts 
<< beyond the feas, into any port or place witliin the kingdom of 
** England, dominion of JFaUs, tsfe. without paying the rates, 
** cuQoms, impofitions, and duties, that (bould be due and 
« payable for the fame at fuch importation, or (hould import 
** any alamodes or luilrings, prohibited by law to be imported, 
or ihould, by way of infurance or otherwife, undertake or 
agree to deliver, or in purfuance of any undertaking, agree* 
** ment, or infurance, ihould deliver, or caufe to be delivered, 
any fuch goods or merchandize, and every perfon who ihould 
agree to pay any fum or fums of money, premipm, or reward 
for infuring or conveying any fuch goods or merchandize, or 
ihould knowingly take or receive the fame into his, her, or 
** their houfe, ihop, or warehoufe, cuftody or polTeflion, fuch 
perfon or perfons iliould and might be profecuted for any of 
the oiTences or matters aforefaid, in any adion, fuit, or infor* 
mation ” 

Sfft. 2. . The fecond feflion of this (latute enables perfons to fuc for 
the penalties impofed by the former a£k of William and Mary 
by a£lion of debt, bill, plaint, or information, in any of his 
majefty’s courts of record of Wejlminjlir. ^ 

Mir.c.1^ Wool being the ftaple manufaflure of this kingdom, it was 
f always deemed a heinous offence to tranfport it out of the realm* 

c. 1. for we nnd it was forbidden at the common law ; and afterwards 

linear a ^ cxprcfsly in the reign of Edward the Third, fincc which 
c. 3a. period this branch of trade has been much attended to, and any 
^ offences againft it have met with corporal and . pecuniary puniih- 
4G.1.C.11. ments by feveral fubfequent ilatutes. This being the cafe, an 
. infurance upon wool fo to be exported muA have been void $ 
becaufe the very foundation of the contraft was contrary to law. 
But notwithftanding thefe reftrifiions, the praAice of exporting 
wool became fo frequent, as well as the praQice of infuring fuch 
cargdes, and undertaking to deliver them fafely abroad, that it 
became neceffary for the legiflatiire to interpofe, and by a new 
11 Geo. 11. dcclaratioh of the law, and the impoGtion of a heavy penalty, 
c. »i. . 19. ^njeavovir to check the growing evil. Accordingly it was cn- 

aacd, 
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afted, that every perfoiii who by way of infurancc or other- ^ 

«* wife, (hould undertake or agreci that any ^ool, wool-fells, > * * 

•• wool flocksi mortlings, (hortlings, worded, isfe. (hould be 
carried or conveyed to any parts beyond the feas from any 
** port or place whatfoever within this kin;idom or Ireland: or 
“ in purfuance of fuch infurance, undertaking, or agreement, 

•• (hould deliver, or caufe to be delivered, any of the faid goods 

in parts beyond the feas, fuch perfon, and all and every his soo^* penf- 
aiders, lie, (hould for every fuch offence forfeit and lofe the ijfurcr Jii« 
fum of five hundred pounds.*^ The next feftion inflifts a 
like penalty on the infured : and the following one, in order to wool to be 
encourage the parties to difclofe fuch contrails, releafes the 
party informing from all the penalties, to which he himfelf was Sea. 30. 
fubjedl, and alfo gives him the whole of the forfeiture, after 
deducting the charges of the profecutlon. 

But In order wholly to prevent this illicit exportation of wool, 
it was ncceffary for the legiflature to go one ftep further : be - 
caufe as policies alre frequently made on goods, as well as on 
(hips, in which the infurer undertakes, in confideratiou of the 
premium, to bear all the rilks and hazards of the voyage ; and 
as it is generally unknown to the iufurers what forts of goods are 
loaded on board any (hip or veffel, it happened that infuraneps 
were made on wool or woollen yarn to be carried from Great 
Britain or Ireland td foreign ports, or on woollen manufa£lures 
to be carried txom Ireland, Therefore it was declared, ** that f. ,3. ' 
all policies of infurance, which (hould be made on goods and 
merchandizes, loaden or to be loaden, on any (hip or veffel goodi void, 
bound from Great Britain or Ireland to foreign parts beyond 
the feas, which (hould afterwards appear to be wool or woollen 
yam, or any other fpecies of wool, or woollen manufactures 
<< from Ireland i and all policies of infurance which (hould be 
made on any (hip or veflel bound from Great Britain or Ireland 
to foreign parts beyond the feas, which (hould have on board 
<< any wool or woollen yam, or any other fpecies of wool or 
woollen manufactures from Ireland^ (hould be deemed and 
<< taken to be null and void, notwithftanding any words or 
agreement whatfoever, which (liould Ub inferted in any fuch 
policy of infurance ; and nothing (hould be recovered by the 
^ afiUtid in either cafe for lofs or damage, or for the premium 

which 



334 


OP PROHIBITED GOODS. 

M 

c IT A P. tt which fliQuId hare been given as the confideration for inlurlng 
. i fuch goods and merchandizes^ (hip or veffel.” » 

This latter a£l» as far as relates to Ireland, has been repealed 
hj a fubfequent (latute of 20 Geo. 3. d. 


aS Geo. III. ^ fefiion of parliament an aA pafled for reducing all the 
*•^38 . laws relative to the exportation of wool into one (latute ; and 
for the firft offence of that fort inflifts a penalty of 5p/. with fix 
months’ folitary imptifonment for exporting wool» Wr. The 
45* 45th fe£lion of that (latute declares that, “ every perfon or per- 
fons who, by way of infurance or otherwife, (hall undertake 
or agree that any (heep, wool, or any other of the enumerated 
articles in the (latute, (hall be carried or conveyed to any parts 
beyond the feas, from any port or place whatfoever within 
this kingdom, or in purfuance of fuch undertaking or agree- 
ment, (hall deliver, or caufe or procure to be delivered, any 
Iheep, wool, in parts beyond the feas, fuch perfon or 
** perfons, their aiders and abettors, (hall upon convi£lion be 
liable to the fame punlihihent as the exporters.” 


SeA. 46. The next fe£lion In(!i£ls a like penalty upon the perfons pay* 
ing for fuch infurance. 


Sc4 4S- 

\ ' 


But as infurances are frequently made on goods, the infurer 
not knowing what the goods are, it is declared that all polL 
<< cies* of infurance which (hall be made on goods and merchan- 
« dizes, laden or to be laden on any (hip or veffcl bound froni 
Great Britain to foreign parts, which (hall afterwards appear 
to be wool, woollen, or worded yarn, lie. (hall be deemed 
and taken to be null and void, notwithdanding any words o^ 
agreement whatfoever, which (hall be inferted in fuch policy 
«« of infurance, and nothing (hall be recovered by the affured 
<< from the infurer for lofs or damage, or for the premium which 
<< (hall have been given as the confideratioQ for fuch in- 
« furance.’* 


From an attentive view of tbefe datutes, the idea of the Brv* 
ti/b parliament may be clearly and decidedly colleAed : and the 
ftatutes jud referred to are the mod general in their import that 
could be found upon the fubjefl \ and confcquently the moA 
porper to be mentioned here. 

The 
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The queftion naturally occurs, what goods come under the ^ 
dcfcriptioii of prohibited goods, fo as to render an infurance i ^ 
upon them void. To mention by name all the di^erent kinds of 
merchandize, which fall under that defeription, would be tedious 
and, as it Ihould feem, wholly unnecelFary. Thus much may 
be laid down as a general propoGtion, that ail infurances upon 
goods, forbidden to be exported or imported, by pofitive ftatutest 
by the general rules of our municipal law, or by the king’s pro? 
clamation in time of war g or which, from the nature of the 
€<ymmodiry, and by the laws of nations, mufl: neceflarily be con« 
traband, are ablolutely null and void. Under the Grfl: divifioa 
may be ranked all offences againft the revenue laws of this coun- 
try ; and therefore if an infurance were made in order to proteft 
fmuggled goods, fuch infurance would doubtlefs be of no effed;. 

To this head alfo may be referred any breach of the navigation 
3(3:8, which were eftabliflied for the pro c(3ion, encouragement, 
and advancement of our commercial and naval interefts $ and 
which have produced thofe effefts to the wonderful extenfion of 
our commerce, and the aggrandizement of the nation. At a 
very early period of the hiftory of this country, feveral wife pro* s Rkk. i. 
vifions were made by parliament, folely with this view : but on 
account of the low ftate of commerce in thofe ages, which was 
the more deprefled, by the warlike fpirit of the nation, and the 
inteftine commotions that agitated and diffurbed the ftate, thofe 
proviGons In fome meafure failed of their efiefl. But the molb 
beneGcial ftatute for the trade and commerce of England is the 
famous navigation afl, which pafTed foon after the reftoration of ' 

Charles the fecond ; the outlines of which were Grft framed, in 
the time of the commonwealth, by Oliver Cromwell. By the Scobd, iji 
reports of hlftorians, we do not Gnd that he framed it with any 
view to thofe beneGcial effc£t$, which fprung from it, but with 
a partial and conGiied intention, being dcGgned by him to mor*- 
tify our own fugar illands, which were difaffefled to the parlia* 
ment, and held out for the king, by ftopping the lucrative trade, 
which they then held with the Dutch. Another motive for his ^ 
condu£); was this, that as the Dutch were at that time riGng into W'-* 
opulence and wealth, and had given him difguft ; and as their 
commerce did not conGft fo much in the produce of their own 
country (which afforded but few commodities) as in being tfle 

Europe^ he h^d it in his power to 

> affea 
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CHAP, afitft their trade m a confiderable degrees by prohibiting all 
nations from importing into England in their own- bottoms any 
commodity, which was not the growth and mamifaAure of their 
own co^ntry• At the rcftoration, however, thofe plans, the 
good efle£ls of which had probably been experienced, were 
adopted by the legal and real conftitution of the country, and , 
were confiderably improved by inferting claufes, which had been 
overlooked and omitted in the original defign, or which time 
and experience had pointed out as neceflary to the completion of 
that fyllem, the beneficial eife^Is of which are at this day moft 
fenfibly felt. It is not wholly impertinent in a work like the 
prefent to date briefly the outlines of a ftatute, fo confiderably 
afie£ling the commercial intereds of the nation, and which has 
lerved as the groundwork of all fubfequent laws for the good 
management of Briti/b navigation. 

n Ctr. II. The firft fedtion of the a£l declares, that no goods ihall be 

c. II. C I. imported into, or exported out of, any plantations or territories 

' ** to his majelty belonging in Aftat Africa, or America, but in 

** fuch (hips only as betong to the people of England ot Ireland, 
** Walts or Bervneh, or are of the built of, and belonging to any 
** of the faid territories, as the proprietors thereof, and whereof 
** the mailer, and three-fourths of the mariners are Englijb, 
** (which word,by a fubfequent ftatute, 13 and 14Car.II. ch. 1 1. 
** {. 6 . was explained to mean his majeftyls fubjedls of Eng- 
*' land, Ireland, and his plantations generally), under penalty of 
" the forfeiture of all the goods and commodities which (hall be 
' imported into, or exported out of, any of the faid places, in 
** any other (hip or veflel, as alfo of the (hip and vefiel.” It is 
Seft. }. tdfo declared, '* that no goods of the growth, manufadlure, or 
produdion, of Africa, Afa, or America, be imported into Eng- 
land, Ireland, Wales, Gnernfej, Jsrfey, or Berwick, in any other 
SjNuaftof « (hips than fuch as belong to the people of England, Ireland, 
or iJrrwtVil, or of the plantations tQ his majefty belong- 
pioUbitws <c ing, as the proprietors thereof, and whereof the mailer and 
^i^c- ^ thre&ifourths of- the mariners are Englijb, under thp penalty 
ttowa fiifc. <1 ,f j;]jg foifeiture of all fuch goods, and of the (hip (0).” 

« No 

Mo-cfc T. (.1 Thcitfoie where a policy effoAed upon s OtniOi Alp at and frMU Beaga 
Abrl, 3 BoC (in which there are Daniih fettlemetiti) to Copenhagen, and the (hip loaded, -on the 
"Ji PlU). 35. pf Adirch 1797, It Calcutta, contrary to the la Cafe lli ch. i8. C !• the inlh- 

4 ranee 
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(I No goods- of foreign growth, production, or manufaAure, 
** which are to be brought into England^ Eetand, Waits, Gutrn- 
** fty» Jtffy* or Btrvffci, in £ffg/|^-built Ihipping, or other 
** fltipping Mlonging to fome of the aforefaid places, and navi* 
gated by Englijh mariners as aforefaid, fliall be brought from 
'* any other places but thofe of the growth or manufaAure,'or 
** from thofe ports where the goods are firft ufually (hipped for 
** tranfportation, under the penalty of the forfeiture of all fuch 
** goods as (hall be imported from any other place, as alfo of 
*< the faid (hip.” 



Se6t 4. 
ThiiMlm 
was altered 
as M the in* 
portatioa of 
American 
drug! by 
7 Ann«^ 

8a r. 19a 


It (hall not be lawful ta load in any 0iip8| whereof any sea. 
ftranger or ftrangers bom (unlefs fuch as be denizens^ or na- 
turalized) be owners, part owners, or mafter, whereof three- 
** fourths of the mariners, at Icaft, (hall not be Eriglj/h, any 
fi(h, viAual, goods, and merchandizes, from one port or creek 
** of England^ Ireland^ Wales^ Guernfey^ Jerfey^ or Berwick^ to 
<< another port or creek of the fame, under penalty, and forfel- 
ture of all fuch goods, together with the (hip or velTel/’ 

« Where any privilege is given by the book of rates to goods Seft. 7 . 
or commodities exported or imported in Englijb built (hip- 
<< ping, that is to fay, Ihipping built in England^ Ireland^ Wales% 
Guernfey^ Jerfey^ Berwick^ or in any of the land.s, dominions, 
and territories belonging to his majefty, in Africa^ yfjta^ or 
Afnerica^ it always is to be underftood, that the mailer and 
<< three^fourths of the mariners be Englijb : and where it is 
<< required that the mailer and three»fourths of the mariners ' 
be Englijb^ the true intent thereof is, that they (hould con* 


nnce wts held to be void, although the pn£lice of leading flilpi at Calcutta had pre* 
vailed for a great length of time ; and thea£t of 37 Geo. III. ch. 117. which paifed 
foon after the (hipment in queftion took place, authoriaed fuch Aipmenti in future. 

So alfo in the fame court it wai held, that a Swedilh ibip, infured at and froip her Chalmera v. 
loading port in the Baft Indies to Gotteoburgh, had contravened the navigation laws of Bell, 3 Bof. 
^reat Biiuio, by caking In part ef the cargo at Madras, and cnnfequendy that the in- db Pull. 604 « 
liirance wai void. 

And In the Court of King's Bench it wa^ fubfequently held, that colonial produce ^ ‘ 

could nor legally be Shipped from the Briiifli Weft Indies for Gibraltar { and canqot be Potts, 7 Eaft, 
therefoie thefubjeA of a valid inftfrance; nor does it alter the cafe, that leave wai 449. 
given by the policy to exchange the goods at another iliand, the goods never having 
been In exchanged, and the onginsl deftination, when (hipped, being Gibraltar, that 
furpoft was illrgal. 

C fe 
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CHAP, cr tmue fuch during the whole voyage, ttniefs in cafe of ficknefaj 
•* death, or being uken prifonere in the voyage, to be proved by 
the oath of the mailer or chief oiEcer of the fhi|^^ 

% 6 &. f. The eighth fetfllon prohibits the importation of goods of the 
growth of Mufeovy, Rujfia, or the Ottoman or Turhifhem^xte into 
England, except in Englijb built (hips, whereof the mailer and 
three-fourths of the mariners mud alfo be Englijb, under the 
penalty of forfeiting both fliip and goods. 

** preventing the pradice of colouring aliens’ goods, the 

3 ft ninth feOion declAes, that all wines of the"^ growth of France or 
imported in any other than Englijb veffela, lhall be 

6 Geo. 1. deemed aliens’ goods, and pay all ftrangers’ cndoms and duties : 

^•^5 which provifion is extended to certain commodities, named in 
the a6l, of the growth of Spain, the Canaries, Madeira, Portugal, 
or the Wellern Iflands,* and of Mufeovy, Rtiffia, and Turkey* It 

Sea 10. was alfo ordained by the next fubfequenc fe^ion of the ftatute, 
in order to prevent the colouring or buying of foreign (hips, that 
no foreign (hip fliould pafs as a (hip to England, Ireland, Wales, 
or Berwick, until thofe claiming the faid (hip (hould make appear 
to the chief officer of the cultoms that they were not aliens, and 
ihould have taken an oath, that fuch ihip was bon&Jide, and with- 
out fraud, by them bought for a valuable conlideration, expreffing 
the fum, and alfo the time, place, and perfonS) from whom it 
was bought, and who were the part owners : upon whicli oath 
that they (hould receive a certificate, whereby fuch (hip (hould 
sn future pafs, and be deemed a (hip belonging to the faid port, 
where the oath was fo taken, and receive the privileges of fuch 
tf. (hip. The officers of the cuftoms are not to allow any privilege 
foreign- built (hip, until certificate granted, or proof of 
> 5 - thofe things required by this a£l. By the 13th fcAion it is pro- 
vided, that this a£l is not intended to rellratn the importation of 
any E(Jl India commodities, loaden in £/ig/i/S&-built (hipping, 
whereof the mafter4and three-lourths of the mariners are Englijb^ 
from the ufual place of loading in thofe feas, to the fouthward 
and eaftward of the Cape of Good Hope, although the laid ports be 
74 ft not the very places of their growth. • There is alfo a provifion in 
favour of goods imported from Spmn, Portugal, the Azores, Mam 
deira, or Canary iilands; and concerning goods and commodities 
from Scotland^ and feel oil from Rujfa* The 1 7 th feflion impofes 

a duty 
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a duty upon every Frtnch (hip coming into England. And it C H A 9. 
was kftlyena£Ied> that the (hips of England, Ireland, JFdlee, or j 

Bervfiek, failing to any Englijb plantations in AJia, Africa, or 
America, Ihoold be bound in fufficient fureties, in proportion to 
the burthen of the (hip, to bring the goods loaded at fucb plan* 
tations into England. 

Such were the provilionsof this famous ftatute, framed by the 
wifdom of our anceftors for the promotion of our naval and ma* 
ritime (Irength : upon this (latute have all fubfequent commer. 
cial regulations been eftablilhed ; and from this fource they have 
derived folidity and Brength. But in vain have fuch rules been 
framed, if infurances upon the importation or exportation of the 
commodities mentioned in thefe ftatutes are to be tolerated. It 
would be to render void thefe good and wife plans, and to fet the 
a^s of the legiflature at defiance. The conclufion is, that fuch 
infuraneds are abfolutely null, and of no effed. 

It wasfaid, in a former part of this chapter, that an infurance 
upon any goods, the exportation or importation of which was 
foibidden by the royal proclamation in time of war, was equally 
void, as if prohibited by ftatute. The reafon of this is, that the » 
king’s proclamation in time of war has equal force with an a£I 
of parliament, and is no left binding upon his fubjcQs. The 
eonfequence of this do£trine is, that the breach of fuch a prohi- 
bition is equally criminal with the breach of a ftatute ; and .no 
contra^ can be founded upon fuch criminal afl, or have any va- 
lidity. Thefe principles were fully confidered in the preceding 
chapter ; and the law upon the fubjeft was clearly fettled in the 
cafe of Delmada y.Motteux, there cited at length; in which it 
was held, that the king had an undoubted right to lay on an em- 
bargo In time- of war: th;it the confcquencc of a breach of fuch 
a proclamation had not been fully afccrtaincdjbut it was certain- f ‘3,,. ' 
ly a criminal a6t ; and wherever a man maJLes an illegal contra^, 
the courts of juftice'will not lend him their aid to compel a per- 
formance. The underwriter was accordingly difeharged from 
the demand fet up againft him. 

' We come now to confider thofe commodities which, from 
their nature, as well as by the laws of nations, are contiaband. 

'Dpon this occ.a(ion Gretius and B^nheifhofk are the beft guides .f. 
thatcan poflibiybefoUowcd; and from them we r»ay colfea, 

CCS that ' 
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C H A F. that it is unlawful to carry any thing to beGcge j cities or for- 
1. * . trcflc8 5 a rule which they declare to hare been eftabliflie'd by 

Uh* 3. c. I. common confent^ and the uiage of all nations. Grotius divides 
^ goods into three kinds : fuch as can only be of ufe in time 6f 

War \ and thefe are cleavly contraband) fuch as arms and ammu- 
nition : adly. Such as anl^wer no purpofe in war) and are merely 
intended for pleafure ; and, thefe way be lawfully conveyed to an 
enemy. But the third kind are of a mixed nature) fuch as 
money) provifionS) fliipS) and the materials of (hips \ in which 
cafiS) before we can decide upon the propriety of exporting futh 
commodities, the Gtuation of the war between the contending 
parties is to be confidered. Upon this point his reafoning is ex- 
cellent “ If)” fays he, “I cannot defend myfelf without in- 
terceptingthe commodities intended for my enemies, neceiSty 
** will give me the right, but (till I (hall be liable to make refli- 
tution, unlefs feme other caufe of feizure appears. For if the 
conveyance of fuch commodities to the enemy fliall prevent 
the execution of my plans, and he who canied them knew that 
I had,befiegedor blockaded the town, and that peace or a fur- 
render was expefled, he (hall be anfwerable for the lofs fuf- 
tained by his mifcondu£i.” With this opinion- Bytikerjboek 
for the moft part coincides : becaufe, as he obferves, the fiege 
alone is tl)e caufe why it is not lawful to carry any thing to the 
befieged, whether it be contraband or not : for a befieged city is 
never compelled to furrender by force, but' by famine, and the 
want of other neceflaries. If it were to be permitted to fupply 
them with the things of which they (land in need, perhaps the 
aflallants would be obliged to raife the fiege. But as it is irapof- 
fible to fay of what things the befieged (land in need, or in what 
they abound, every fpecies of commodity is forbidden to be car- 
ried into the garrifon 3 for otherwife there would be no certain 
rule of fettling difputes. This learned author, however, differs 
from Grotius^ in that paiTage where he fays, the carrier of 
goods fhall be anfwerable, if peace or a funender was cxpe£l- 
** ed, and it was fruftrated by fuch means.” Bynherjhoek is of 
opinion, that fuch doArine is neither confonant to reafon, nor to 
the agreements entered into by the laws of nations. He reafons 
thus 3' Quae ratio me arbitrum conftituit de futur& deditione 
aut pace ? et fi neutra cxpeAetur, jam licet obfeflis quaelibet 
advehere ? imo nunquanv licet, durante obfidjone, et aipici 
$$ non cQ: 

i 


caufan^ amici perdere> vel (juo^ao modo deteriorem 

’» • f‘ facep 


t . 
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** facere. Et qui adveilti non ultra tenebitur, quam de dainno c H a 
« culpa dato ? atquin in fubditis id femper capitate fuit, quin ct . ^ 

y in amicisj edi£lo ante momtiSs fsepe et in« non.monitis. 

RurfuS) fi quia nondum advexitj fedj dum advehere volukt 


deprehendatur, fola rerum inteiqgptarum retentione erimus 
contenti^ idque donee caveatur^ nihil tale in pofterum com- 
miffumiri?” He concludes Ausi <<Ido nor agree to that 
<< opinion^ having learnt from the euftom and ufages of all na- 
<< tionsi to fell all intercepted goodsi and often to inflidi if ^not 
a capitali at lead a corporal punifliment.*’ 


Such are the opinions of thefe two very learned writerSf whO| Or6t.Byijc« 
although in fome refpeds they differ» agree in eltablifliing this as 
a fettledi undifputed rule, that whoever conveys any neceflariea 
to a beCeged town, camp, or port, is guilty of a breach of the 
l^w pf jpations. This being the cafe, an infurance upon fitch 
commodities muft necelTarily be void and of no efFeA, agreeably 
to the principles which have already been advanced. 


One quellion only remains to be confidered y how far infur-* 
ances upon goods, the exportation and importation of which are 
forbidden by the laws of other countries, are valid I In England^ 
the law is clear, as it has been laid down by two very great 
judges, that fuch infurances are good } beCaufe the foundation 
of the contraQ is not illicit. It has been exprefsly held by Lord 
Mansfield more than once, in which he has been confirmed by 
the whole court of King’s Bench, that one nation never takes 
notice of the revenue laws of another ; and tlierefore fuch an in* 
furance was certainly good and valid. A fimilar opinion feema 
to have been entertained by Lord Hardwicie / at lead fo much 
may be coUe£led from his argument, in a cafe repprted in 
Vef^. 


Dottgl. 23 ^^ 
I Vef. 319. 


3ut although this point is fo clearly fettled by the law of Eng- 
hndi in which alfp the law of France coincides, it is certain that 
the expediency of it has been a queflion which has very much 


engaged the attention of fome confiderabie French authors. 
Their opinions can in noway afFeA the law of England^ which 
ftands upon much higher authority than the fentiments of fpe? 
culatiye however refpeiiab|e } bqt It may be prodiidlive 
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CHAP, of fome amufementi if not inllriiAion, to fee by whatargumcotl 
^ VI' the two diSereot optidons are fupportcd. 


Jh>thierTr» 

«KC»»c. r. 




Thofe who contend that Aich infurancerare iUegal, argue in 
this manner : that they who carry on commerce in a country 
are obliged, by Ac cuftom of nations, and natural law, tocon« 
form to the laws of that country where they trade. Every fove* 
veign has power and jurlfdidlion over every thing done in the 
country, where he has a right to command ^ he has confequently 
a right to make laws, relative to commerce within his domini- 
ons, which bind all thofe who trade, as well ftrangers as fub- 
je^s. No (me can difpute with the fovereign the right he has 
to retain in his own country certain Merchandises which are 
there to be found, and to prohibit the exportation of them. To 
export them contrary to his orders, is to ftrike a blow at his 
undoubted authority s and confequently it is unjuft. 3ut admit- 
ting, fay they, that a Frenchman would not hhnfelf 5e fubjefi to 
the law of ^pain^ for the trade which he carries on in &pain^ it 
cannot be denied that the Spaniards^ whofe affiftance he requires 
are fubjcdl to thofe laws ; and that tj^ey offend extremtiy in af- 
fifting him to export that, the exportation of which is prohibited 
by law. This fpecies of trade then is to be confidered as illicit, 
and contrary to good faith; and confequently thecontra£f ofin- 
furance, introduced in order to proted it, by charging the in- 
furer with the rilk of cpnfiiipatioo, is illicit, and cannot inducp 
obligaticm. 


aViLCsn. ^ Thofe who fupport the oppofite doArine contend, that the 
a^nicrifon, exportation or imporatioii of commodities prohibited by foreign 
iaws is no offence ; and that the means employed to effed it are 
regarded by the law, as a laudable and ingenious exertion of 
ikill. Thus the exportation of certain commodities is prohibited 
in ^ain, which the government of that country has a right to 
do : but the laws of his Catholic Majefty are not the rule of 
aAion for Frenchmen: It 4s''allowfd them to bring from Spaih 
into France piaftres, piftoles, and filks, fpr the fupport of the 
Banks, the manufadurts, and the commerce of that country. 
,Thefe mcrchandizt&are a lawful branch of trade ; and there is 
no mfon why they'lhould not be the fubjeA matter of a contra£k 
Hf jo(ttxaiiCCp But aboyt' all, they inQft, that they are jiUlified 

by 
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bv the conftant cuftdm; add that the reafoners <m the odier chap. 
fide ought to be lefs Arid, when it is coAlidered» that this coa- . ^ ^ ^ 

^ traband trade is a vice common to all commercial nations. The 
Spaniards and Enghjb in time of peace praAife it in Francs s it 
is therefore permitted to carry it on in their refpe£tive countries^ 
by way of reprifiL 

Whatever difference there may be on the queftion of expedi- 
ency; it is unlverfally admitted by the French writersi that in* 
furances upon fuch goods are valid. We have already feen that 
the fame ideas have been adopted by the law of England\ and 
that every policy upon goodsi the exportation and impoitatioa 
of which is not prohibited by the municipal laws of this countiy^ 
or by the general laws of nationsi is legal and binding upon the 
parties ; and the underwriter muft anfwer for every lofs arifing 
by means of any of the ufual perils. 


END OF you U 
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